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Ist. That the act of January 17, 1846, the “more effectually to prevent gambling,” 
does not repeal, alter or modify the act of March 12, 1831, “for the prevention of 
gaming,” but comes in aid of the latter to suppress gambling houses, and to pun- 
ish severely the keeper of any gaming device or establishment. 

2d. That the voluntary permission of a single act of gaming, in a house or place not 
kept “to be used or occupied for gambling,” does not come within the act of Janu- 
ary 17, 1846, but is provided for by the 9th section of the act of March 12, 1831. 

3d. That an indictment under said section of said last named act, is defective, unless 
it set forth the names of the person or persons permitted by the accused to play, or 
an averment that their names are unknown. : 

4th. That although, on an indictment containing several counts, some of which are 
defective, and one of which is good, a general verdict of guilty will be held te 
apply to the good count, and support the indictment ; yet such general verdict. will 
not authorize separate penalties upon separate counts. 


Corwin, J. This is a writ of error to the Court of Common 
Pleas of Pickaway county, reserved to the late Court in Bank. 
At the April term of said Court of Common Pleas, A. D. 1850, 


the plaintiff in error was arraigned upon an indictment preferred 
37 
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against him, under the act of January 17, 1846, the “more effect- 
ually to prevent gambling: ”? to which he pleaded not guilty: and 
the cause was submitted to a jury, who returned a general verdict 
of guilty, and thereupon the court assessed a fine against him of 
$150.00, upon each one of the two counts of the indictment; upon 
the record of which proceeding, the plaintiff has made the follow- 
ing assignment of errors, viz: 

‘Ist. The offense is laid with a continuando. 

‘2d. Separate judgments are given upon each count, when the 
offense is the same, and the verdict is general.” 

The first count in the indictment charges, in substance, that said 
Buck, on the first day of December, A. D. 1849, and on divers other 
days, etc., with force and arms, at, etc., did keep a room, there situ- 
ate, to be used for gambling, and did then and there, and on divers 
other days and times, etc., unlawfully and injuriously cause and 
procure divers idle and ill-disposed persons to game together. 

The second count charges that the said Buck, on the first day of 
December, A. D. 1849, and on divers other days and times, etc., 
with force and arms, at, etc., did keep a room, there situate, and in 
said room did, on said day and divers other days, etc., knowingly 
permit the said room to be used for gambling, etc. 


We find no fault with the pleading, on account of the first error 
assigned; but hold it to be settled, that offenses of this description 
may be well laid in an indictment with a continuando. But even 
if this were doubtful, as each count in the indictment distinctly 
charges the offense to have been committed on the first day of 
December, A. D. 1849, it is described with sufficient certainty, as 

: to time; and the general averment that similar offenses were com- 
mitted by the defendant on divers other days and times, etc., may 
be rejected as surplusage. People v. Adams, 17 Wendall, 475. 
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As to the second error assigned, although it has been held by this 
court, that where there are several counts in an indictment, some of 
which are defective, and one of which is good, a general verdict of 
guilty will be held to apply to the good count, and support the 
indictment; yet it may well be doubted whether, in any case, a 
general verdict of guilty will authorize separate penalties to be 
inflicted upon the separate counts in the indictment. 





i 
While it may be said that a general verdict of guilty means that 
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the defendant is guilty as he stands charged in the indictment, yet it 
is evident that under the common practice adopted by prudent and 
careful pleaders, of charging the same offense, in different forms, in 
different counts of the indictment, in order that the proofs may cor- 
respond with the charge as laid in some one of the counts, the pun- 
ishment of a defendant upon each of the counts thus pleaded, when, 
in fact but one offense had been proven would be fraught with the 
most monstrous injustice and oppression. And in view of the loose- 
ness of practice which sometimes prevails, in this particular, a 
majority of the court think it more safe and just to require, that to 
authorize separate penalties to be inflicted upon the different counts 
of an indictment, there shall be a separate finding upon each of the 
counts. But it is not neceesary to decide this question now, as the 
offense described in the second count of the indictment does not 
come within the provisions of the act referred to, and therefore can 
not be sustained. 

The act ‘more effectually to prevent gambling” does not repeal, 
alter, or modify the act of March 12, 1831, entitled “An act for 
the prevention of gaming,” but simply comes in aid of the latter 
act, by provisions intended to break up gambling houses and to pun- 
ish severely the keeper of any gaming establishment or device. The 
first section of the act of January 17, 1846, provides for the punish- 
ment of two descriptions of persons only, viz: The keeper of a 
room to be used for gambling, and the owner of a room who shall 
rent the same, to be used or occupied for gambling, and the owner 
of the room so kept to be used or occupied for gambling, who shall 
knowingly permit the same to be so used or occupied, and shall not 
make complaint thereof. The second count of the indictment in 
the case under consideration, does not bring the defendant within 
‘either of those descriptions. He is not charged as the keeper of a 
room, which is kept to be used for gambling, nor as the owner of 
a room, who had rented the same to be used or occupied for gamb- 
ling, or as an owner of a room kept to be used or occupied for 
gambling, who knowingly permitted it to be so used or occupied, 
and had failed to make complaint, but simply that he kept a room 
which he knowingly permitted to be used for gambling. 


A single act, such as charged in this second count, might occur in 
any man’s house or place of business, and would not come within 
the plain meaning and object of the act of January 17, 1846, unless 
it occurred in a room or place, kept for the purposes of gambling. 
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Such an act might subject the defendant to the penalties prescribed 
in the 9th or 10th sections of the act of March 12, 1831, if the 
count were in other respects sufficient; but under that act, it was 
held by this court in Davis v. The State, 7 O. R. (part 1) 204, that 
the indictment should set forth the names of the parties who were 
permitted by the accused to play, or if the names are unknown, it 
should be so alleged. No such averment being contained in the 
second count of this indictment, it is defective under the statute of 
March 12, 1831; and, for the reasons before assigned, it is equally 
defective under the act of January 17, 1846. The offense charged 
in the first count is complete, whether any gambling was, in fact, 
done there or not—the preparation, fitting up, holding out, and keep- 
ing such a room for such a purpose, fully constituting the offense, 
and, therefore, it is wholly unnecessary to make any averments as 
to the fact of gambling having been done, or as to the persons who 
did it. There being no objection to the proceeding so far as the 
first count is concerned, the judgment of the court below thereon is 
affirmed with costs. The judgment of the court upon said second 
count is reversed. 


Barrier, J.—Dissented from the opinion of the majority of the 
court, as to the reversal of the judgment of the Common Pleas, on 
the ground of the insufficiency of the second count in the indict- 
ment, for the following reasons: 

1. It is not assigned for error. A judgment ought not to be 
reversed, as he conceived, on ground not relied on by the plaintiff 
either upon special or general assignment of error. 

2. The second count sets forth the offense in the precise language 
of the statute, and that he deemed sufficient. U. S.v. Lancaster, 2 
McLean, 431. This count is framed under the second clause of 
the first section of the statute of 1846, for the prevention of gamb- 
ling; and alleges, that the defendant being the keeper of a certain 
room then and there situate, knowingly permitted the same to be 
used and occupied for gambling, etc. 

The statutory description of the offenses made punishable under 
the first section of the act is as follows: ‘If any person shall keep 
a room, or other tenement, to be used or occupied for gambling; or 
shall knowingly permit the same to be used or occupied for gamb- 
ling; or if any person being the owner of any room, or other tene- 
ment, shall rent the same to be used or occupied for gambling, the 
person so offending shall, on conviction thereof, be fined,” etc. 
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Three offenses are here described, 1st. The keeping of a room, etc., 
for the purpose of gambling. 2d. Knowingly permitting a room, 
etc., in the keeping of the person, to be used or occupied for gamb- 
ling, whether kept for that purpose or not. 3d. Being the owner of 
a room, etc., and renting the same for the purpose of gambling. 
The two first apply to the keeper of the room, whether he be the 
owner or not. The gist of the offense in the first consists in the 
purpose for which the room is kept, that of the second in the act 
knowingly permitted, in the room, in his keeping, whether kept for 
that purpose or not. The second may include the first, or it may 
not. 

The object of the second clause was to prevent an evasion of the 
laws by a person keeping a room, etc., to be used for some proper 
and legitimate purpose, and yet knowingly permitting gambling in 
the same. The words “the same,” in the second clause, refer to 
the room, etc., specified, and not to the purpose or use designated in 
the preceding clause. That the operation of the second clause is 
not limited to the owner, is apparent; Ist. Because the language is 
general, applying to any person who shall keep the room, ete. 2d. 
The next succeeding clause is, by express terms, limited to the 
owner, showing that a distinction between the owner and the keeper 
was contemplated. 3d. The closing part of the section, by a rule 
of evidence, extends the operation of the second clause, so as to 
reach the owner under a particular state of facts. If this construc- 
tion be correct, the second count is sufficient. 

The rule laid down in the case of Davis v. The State, 7 Ohio 
Reports, p. 206, has no application to this case. That was the case 
of an indictment under the act of 1831, the language of which, 
having reference to certain games played, is subject to a different 
rule in the description of the offense. It would produce great diffi- 
culty in indicting offenders under the law of 1846, to require the 
indictment to specify the names of the persons who gambled, the 
game played, and the amount played for, etc. And there could be 
no good reason for requiring such particularity. 

He thought, however, that there was error in the judgment of the 
Common Pleas. The offenses charged are of the same nature, may 
be parts of the same transaction, and the offense in the second count 
may include that charged in the first count. In such a case, at least, 
on a general verdict of guilty, the court could not impose more than 
one punishment. The U.S. v. Dickinson, 2 McLean 228; Whar- 
ton’s American Criminal Law, 109. 
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Linus Tracey v. Skene D. Sackxet. 


BILL OF REVIEW RESERVED IN THE COUNTY OF ASHTABULA. 


[REPORTED BY MR. JUSTICE BARTLEY. ] 


Mere difference of opinion as to the weight of evidence, given in the court below, 
will not justify the reversal of a decree upon a bill of review. Buckley v. Gilmore, 
12 Ohio R., 75, approved. 

The acts and contracts of persons who are of weak understandings, and who are 
thereby liable to imposition, will be held void in courts of equity, if the nature of 
the act or contract justify the conclusion that the party has not exercised a delib- 
erate judgment; but that he has been imposed upon, circumvented, or overcome by 
cunning, or artifice, or undue influence. Where there is imbecility, or weakness, 
of mind, arising from old age, sickness, intemperance, or other cause, and plain 
inadequacy of consideration; or where there is weakness of mind, and circum- 
stances of undue influence and advantage; in either case, a contract may be set 
aside in equity. 


The original bill was filed by Sacket against Tracey in the Court 
of Common Pleas of Ashtabula county, in October, 1843, in which 
Court, at the March term thereof, 1845, a decree was rendered 
against Tracey, from which he appealed to the Supreme Court. 
At the September Term of the Supreme Court, 1846, a decree was 
rendered against Tracey, and the cause referred to a Master Com- 
missioner to state an account between the parties. And at the Sep- 
tember Term for 1847, the Master having reported, the decree was 
made final between the parties. And it is to review and reverse 
this decree that the present bill is filed. 

The case as presented by the original bill, answer and testimony, 
is substantially as follows: Skene D, Sacket being the owner of an 
eighty acre tract of land in said county, on which he had resided for 
many years, and also of personal property to the amount of between 
three and four hundred dollars, did, in the month of August, 1841, 
convey by deed his said farm to said Tracey; and also, at the same 
time, delivered and made over to him all his said personal property ; 
together with a pension of ninety-six dollars a year, for his services 
as a revolutionary soldier: in consideration whereof, said Tracey 
gave to said Sacket a written obligation to support him and his 
wife, which is in the following words: 

‘¢ Know all men by these presents: that I, Linus Tracey, of 
Mesapotamia, Trumbull county and State of Ohio, have received 
of Skene D. Sacket the sum of twelve hundred dollars; and in 
consideration for which, I for myself, my heirs, executors and 
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administrators, covenant, grant, promise and agree to and with said 
S. D. Sacket, that I will faithfully perform all the stipulations fol- 
lowing, to-wit: I will provide the said S. D. Sacket and Lorilla 
his wife, with food and raiment, and every thing necessary to their 
very comfortable existence and support during each of their natural 
lives; and should any difficulty grow out of this arrangement, any 
and all such questions and difficulties are to be decided on princi- 
ples of equity. In witness whereof, I have hereunto set my hand 
and seal this 28th day of August, A. D. 1841. 
(Signed,) Linus Tracey.” 

In November, 1841, Tracey removed Sacket and his wife to a 
house near his own residence in Mesapotamia, where they continued 
to reside until May, 1843, when they abandoned the house and 
refused longer to be dependant on Tracey for their support, upon 
the alleged ground that he had not faithfully complied with the con- 
tract on his part, by providing for them a suitable support. 

Sacket was, at the time of the arrangement, about eighty years of 
age, occasionally addicted to intemperance, and had had a severe 
attack of sickness in 1839. And several witnesses testify that his 
weakness of mind rendered him incompetent to the management of 
his own affairs, and easily controlled by others. He had several 
sons by a former wife living near him, but his present wife was 
unwilling to live with any of them. Prior to the contract with 
Tracey, Sacket had made a similar transfer of his property to 
Charles Davis, a reputed brother of his wife. This arrangement, 
however, did not last long: the parties having differed, the contract 
was rescinded by mutual consent. Sacket owed debts to an amount 
something over three hundred dollars, about the one-half of which 
was coming to Tracey, who had been receiving Sacket’s pension of 
ninety-six dollars a year, to apply in payment. And when Davis’s 
arrangement with Sacket was abandoned, Tracey informed Sacket 
that, as he had no person then to manage for him, some arrangement 
must be made for the security of his (Tracey’s) debt: and proposed 
that, if no other person would do it, that he would take his (Sack- 
et’s) property and engage to support him and his wife. Tracey is 
not related to Sacket, and claims that he was very reluctant to 
engage in the arrangement; but his manifestation of reluctance was 
only such as was calculated to impress Sacket’s mind favorably 
toward his proposition. 

During the eighteen months which Sacket lived under the arrange- 
ment with Tracey, he occupied a small log house and lived in a 
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frugal manner. He took charge of a small dairy, making cheese 
and butter for Tracey, and a part of the time boarded Tracey’s 
hired hands. His wife did the work about the house, and he 
chopped wood, and assisted his wife in milking the cows and in 
making cheese and butter. Tracey was unwilling that Sacket and 
his wife should visit their friends, and refused to furnish them with 
a conveyance for that purpose. The provisions furnished by Tra- 
cey, for their support, were supplied in small quantities at a time: 
and if the testimony is to be relied on, the supply was at times 
wholly insufficient. Tracey neglected to pay the debt of Sacket in 
the manner required by his contract. And one witness testifies that 
in a conversation with Tracey in 1841, Tracey stated that he had 
told witness’s brother that his mind was so absorbed about making 
property, that he had, in some measure, neglected his religious 
duties: and went on to state to the witness, that he had made pro- 
perty fast, and should make a thousand dollars out of Sacket the 
worst way he could fix it. And upon inquiry by the witness how 
he could do it, he said, that the old man is pretty old and would 
live but a few years; and that if Mrs. Sacket, who was younger, 
should outlive the old man, the probability was that she would not 
live under his (Tracey’s) care a great while, and that he should be 
enabled to settle off with her for a small sum. 

The decree, without any special finding of the facts, set aside the 
conveyance from Sacket to Tracey, required Tracey to account for 
the amount of the personal property received by him from Sacket, 
and also the rents and profits of Sacket’s farm while in his posses- 
sion; gave him credit for the maintenance he had furnished, and 
made an adjustment of the accounts between the parties generally. 


The errors assigned as the ground for the reversal of this decree, 
are substantially the following: 

Ist. The decree set aside the conveyance from Sacket to Tracey, 
without any proof of fraud on the part of Tracey in procuring the 
same, or imbecility of mind on the part of Sacket. . 

2nd. The court confirmed the master’s report, except as to one 
exception; when the report was not only unsupported by the testi- 
mony, but directly in opposition to the plainest and most positive 

root. 
: 3d. The court found the equity of the case with Sacket, when, 
from the proof, it was clearly with Tracey, and required the dismis- 
sal of the bill. 
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Bartiey, J. The errors assigned are founded in matters of fact, 
and this court would not be disposed to disturb a decree resting upon 
facts which have been once found, except in a very clear case. 
Mere difference of opinion as to the weight of the evidence, would 
not justify the reversal of a decree upon a Bill of Review. Buck- 
ley v. Gilmore, 12 Ohio R., 75. 

But we see no difficulty in sustaining this decree upon the facts of 
the case. The contract between Tracey and Sacket was of such a 
nature as would be properly regarded by any court of equity with 
scrutinizing jealousy. It is said by Judge Story, that courts of 
chancery acting upon an enlarged equity, flowing from the princi- 
ples of natural justice, will afford protection to the necessitous and 
those approaching to an incapacity to bind themselves by a contract, 
against the designs of that calculating rapacity which the law con- 
stantly discountenances. To maintain this contract, on the part of 
Tracey, in a court of equity, even if divested of all circumstances 
of fraud or imposition, would require of him the utmost good faith 
in the making of the contract, and a strict performance, characterized 
by a benevolent regard for the welfare of those who were committed 
to his charge. 

The proof of actual fraud upon the part of Tracey, or of insan- 
ity on the part of Sacket, was not essentially necessary, in order to 
set aside the contract. It appears to be well settled, as a general 
rule, “that the acts and contracts of persons who are of weak under- 
standings, and who are thereby liable to imposition, will be held 
void in courts of equity, if the nature of the act or contract justify 
the conclusion that the party has not exercised a deliberate judg- 
ment, but that he has been imposed upon, circumvented, or over- 
come by cunning, or artifice, or undue influence.”? Gartside v. 
Isherwood, 1 Brown’s Chan. R. App., 560, 561; 1 Story’s Equity 
Jurisp., sec. 238. It is laid down in the case of Cruise v. Chris- 
topher’s Administrator, 5 Dana, 181, that mental imbecility, not 
amounting to absolute disqualification, induces a vigilant and strict 
examination, in chancery, of the contracts made by one laboring 
under it; and when coupled with inadequacy of consideration, they 
constitute such evidence of fraud as may be sufficient to set aside a 
contract. 

It is settled in Whiteburn v. Hines, 1 Mumford, 557, that where 
one of weak intellect, though not an idiot, was induced to make a 
Jeed through the undue influence of one in whom he placed confi- 
dence, the deed was set aside. And it is laid down in the case 
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of Buffalow v. Buffalow, 2 Dev. & Bat. Chan. R., 241, that a 
conveyance obtained from a man of weak mind, by taking advan- 
tage of confidence reposed by him in the grantee, will be set aside, 
although the grantor is not non compos. 

The case of Dunn v. Chambers, 4 Barbour’s Supreme Court R., 
376, was a bill in equity for relief against an improvident sale, and 
the evidence being found insufficient to justify a decree declaring 
the deed void, as having been fraudulently obtained, yet having been 
obtained under such circumstances as to render it at least unfair and 
unreasonable for the defendant to retain the full advantage of his 
bargain, the court may direct that the deed shall stand only as secu- 
rity for the defendant’s indemnity in respect of the sum actually 
due. 

It is said that a court of equity will not measure the size of men’s 
understandings or capacities, there being no such thing as an equita- 
ble incapacity where there is a legal capacity; and that the law will 
not relieve a man who is capable of taking care of his own interest, 
except where he is imposed on by deceit, against which ordinary 
prudence could not protect him. But whatever weight this may be 
entitled to, and whatever may be its application, it is obvious, that 
weakness of mind may constitute a very important circumstance to 
prove that a contract has been obtained through fraud, imposition, 
or undue influence. The strongest minds can not always protect 
themselves against deceit and artifice. The law requires that good 
faith should be observed in all transactions between man and man. 
_And those who from imbecility of mind are incapable of guard- 
ing themselves against fraud and imposition, are under the special 
protection of the law. 

The rule to be collected from all the authorities, I take to be 
this: Where there is imbecility or weakness of mind arising from 
old age, sickness, intemperance, or other cause, and plain inade- 
quacy of consideration; or where there is weakness of mind, and 
circumstances of undue influence and advantage, in either case a 
contract may be set aside in equity. 

Applying this rule, there is no difficulty in sustaining this decree 
on the evidence in this case. There was great weakness of mind 
on the part of Sacket, arising from extreme old age, increased, per- 
haps, by intemperance and sickness. There was clearly an inade- 
quacy of consideration; and an overreaching and undue influence, 
and an unconscionable advantage on the part of Tracey, which, in 
a court of equity, fully justified the setting aside of the contract. 
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Besides this, there was not that strict and full compliance with the 
terms of the contract on the part of Tracey, which good faith and 
the policy of the law required at his hands in a contract of this 
nature. 

The terms of the contract required him not only to provide 
Sacket and his wife with food and raiment, “but every thing nec- 
essary for their very comfortable existence and support.’? And 
the nature of this contract required of him, in the performance on 
his part, a kind and benevolent regard for their dependant situations. 
He had no right to reduce them to a state of servitude. True, he 
claims that they consented to, and even solicited the services im- 
posed on them, ‘This excuse is easily made by a person having 
the control he had, from his position, over aged and weak-minded 
persons. 

The fiduciary situation assumed by him in the contract, enjoined 
upon him an entirely different course of treatment: and instead of 
having his mind fixed upon the matter of speculating and making 
property out of the arrangement to the neglect of his religious duties, 
his attention should have been directed to the making of a suita- 
ble provision for the dependant persons taken by him under his 
control. 

It is the opinion of the Court that the decree carried out the stipu- 
lation of the contract, which required ‘all questions or difficulties 
to be decided on principles of equity.” 

The bill is, therefore, dismissed. Judge Ranney having been of 
counsel in this case, did not sit. 


Messrs. John Crowell and R. Hitchcock for Complainant. 
Messrs. R. P. Ranney ¢ Simonds and Cadwell for Defendant. 
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2 Parson’s Select Cases in Equity and At Law, Argued and deter- 
mined in the Court of Common Pleas of the First Judicial Dis- 
trict of Pennsylvania, from 1842 to 1851. 

7 English Law and Equity Reports. Little, Brown & Company, 
Boston, 1851. 
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1. Advancement. 20. Homicide. 
2. Assault and Battery. 21. Injunction. 125, 75. 
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1. Apvancement.—Where a testator directed by his will, that 
eae all the moneys charged in his books as lent and advanced to his 
children, should be considered as a part of his estate, and deducted 
from legacies left to them; it was held, that when there is a charge 
against his son, for which he gave his note, it should be deducted 
from his legacy, although barred by the statute of limitations. . 

But a charge to a son-in-law, when his wife had a legacy given to 
trustees for her use, can not be deducted from the legacy. Bird’s 
Estate, 2 Parson’s Select Eq. Ca., 168. 





iy . 

Be 2. Assautt ann Barrery.—An inn-keeper has the right to use 
as much force as is necessary to expel one from his house, and, 
when prosecuted for an assault and battery, to justify the act under 


the act under the same rule of law that protects the owner of a 





* The numbers following the title refer to the pages of this Journal, upon the 
same subject. 
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private dwelling house in expelling an intruder. Commonwealth v. 
Mitchell, 2 Parson’s Select Equity Cases, 431. 


3. Assi¢nor.— Where an assignor is conducting a manufacturing 
business when he makes an assignment, and he has a large amount 
of material on hand for the purpose of being manufactured, the 
assignee can conduct the business in his own name, for the purpose 
of working up the material thus ready for manufacture, where it is 
manifestly for the benefit of the estate. But he can not continue 
the business longer than is necessary for that special purpose. If 
he should conduct it longer than is required for working up the stock 
on hand, he does it at his own risk, and may be held accountable 
for any loss which thereby accrues to the estate. 

But it is not every case, nor all matters of business, that will 
justify an assignee in conducting it under the assignment; it can 
only be allowed from the necessity of the case, and where it is 
manifestly for the benefit and advantage of the creditors, and those 
interested in the estate. Patten’s Estate, 2 Parsons’ Select Eq. 
Ca., 108. 

As a general rule of equity, an assignee in trust can not set up the 
statute of limitation against his cestui que trust; such direct trusts 
not being within the statute. The possession of the trust fund in 
the hands of the trustee or assignee, is the possession of the cestui 
que trust for creditors and is not held adversely to them. 

But after twenty years, the law presumes the debts paid and the 
trust executed, so far as respects creditors. 

Coates’ Estate, 2 Parsons’ Select Eq. Ca., 258. 


4. Bequust—Charitable. Bequest to the Governors of a society 
instituted for the “‘increase and encouragement of good servants,” 
etc., etc. No such institution could be found:—held, that the gift 
was charitable, and did not fail. Loscomb v. Wintringham, 7 Eng- 
lish R., 164; Moggridge v. Thackwell, 7 Ves., 36; Mills v. Far- 
mer, 19 Ves., 482; 1 Merivale, 55. 


5. Common Carrier—Liability of. A servant traveling with 
his master on a railway, may have an action in his own name 
against the railway company for the loss of his luggage, although 
the master took and paid for the ticket. An action of this kind 
may be regarded as an action of tort against the defendants as car- 
riers, on their common law liability. Their liability depends, not 
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upon the contract, but on a duty which arises whether the money 
were paid by the plaintiff, or by any otherperson. Marshall v. The 
York, Newcastle and Berwick Railway Company, 7 English R, 
519; Pozzi v. Shipton, 8 Ald. & Ellis, 953; S.C., 1 Perry & 
Davison, 4; Newberry v. Colvin, 7 Bingham, 190 ; Wyld v. Pick- 
ford, 8 Meeson & Welsby, 443; Gladwell v. Steggall, 5 Bingham’s 
New Cases, 733; Ross v. Hill, 2 Manning, Granger & Scott, 877. 
In Pozzi v. Shipton, the court purposely abstained from giving any 
opinion upon the doctrine in Govett v. Radnidge, 3 East, 62, and 
Powell v. Layton, 2 Bos. & Puller, 365 

Contract restricting liability.—The plaintiff, who had some cat- 
tle conveyed by a railway company, received from them a ticket, 
which he signed, containing the terms on which the railway com- 
pany carried the cattle. At the foot of the ticket there was a clause, 
‘“N. B. This ticket is issued subject to the owner undertaking all 
risks of conveyance whatever, as the company will not be liable for 
any injury or damage howsoever caused, and occurring to live stock 
of any description traveling upon the L. and Y. Railway, or in their 
vehicles.” The plaintiff saw the cattle put into thetruck. During 
the journey some of the cattle got alarmed and broke out of the trnck 
and were injured. The truck was so defectively constructed as to 
be unfit and unsafe for the conveyance of cattle :—held that there 
was no implied stipulation that the truck should be fit for the con- 
veyance of cattle; and that the company were protected by the terms 
of the ticket from liability to the plaintiff for the damage to the cattle. 
Chippendale ». The Lancashire and Yorkshire Railway Company, 7 
English R., 395. Lyon v. Mells, 5 East, 428; Garrett v. Willan, 
5 Barn., and Ald., 53; Austin v. The Manchester, &c., Railway 
Co., 5 English R., 329; Shaw v. The York and North Midland 
Railway Co., 18 London Law Journal R., (N. S.) Queen’s Bench, 
181; Story on Bailments, 264, were cited by counsel in argument. 


6. Copyricut.—Equitable assignment of—Capt. Marryat, by 
an instrument in writing, not sealed or attested so as to pass a legal 
copyright, agreed to assign the copyright in * Monsieur Violet,’ to 
R. Bentley for £300, with a stipulation that a deed of assignment of 
the copyright should be executed. The £300 was duly paid by 
Bentley. Upon the death of Capt. M., the defendant, his heir, not 
knowing of this transaction, sold the copyright to the plaintiff, and 
is now bringing assumpsit for the price. The defense is, a breach 
of warranty of title ; held, that the effect of this first agreement was 
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to vest the copyright in Bentley, who would be entitled to a decree 
for a specific performance of the contract, and that the plaintiff was 
consequently entitled to succeed upon the issues denying the defend- 
ants title to grant the copyright, and alleging that Bentley was equi- 
tably the proprietor thereof, and had the sole right to grant permis- 
sion to publish. Simms v. Marryat, 7 English R., 330. In the 
argument at the bar, the celebrated case of Morley v, Atterborough, 
3 Welsley, Hurlston & Gordon, 500; 18 London Law Journ. R., 
(N. S.) Exch. 148,—a sale of a harp by a pawn broker, which turned 
out to have been stolen—came into discussion. The cases of Peto v. 
Blades, 5 Taunton, 657: Tucker v. Inman, Carrington and Marsh, 
82; Neeves v. Burrage, 19 London Law Journal, R., (N. 8S.) 
Queen’s Bench, 68; Adderley ». Dixon, 1 Simmons and Stuart, 
610; Sweet v. Cater, 11 Sim., 572, and Story’s Equity Jurisp., 
§ 713, were ‘cited. 


7. Corporations.—The trustees or directors of a corporation for 
governing it, are not the corporation itself, but statute agents thereof. 
The corporation is a distinct body. So far as the charter of incor- 
poration delegates authority to its officers, they may exercise it; 
being but agents, they cannot exceed the authority granted by the 
charter. When agents transcend the bounds of a chartered authority, 
the principal, the corporation, is not bound by these acts. 

To make the consent of a majority of the members of a corpora- 
tion binding on a dissenting minority, it must be a consent given at a 
meeting of the members duly notified for that purpose, and the ques- 
tion submitted for deliberation aud determination. The modification 
of a charter of incorporation obtained by the private signatures of 
members, does not constitute the assent of the corporation, and is not 
binding on the parties. 

The power by a charter to dispose of corporate property for the 
use of the corporation, does not mean a power to convey to trustees 
to employ it under trusts purporting to be for the use of the corpora- 
tion, but depriving them of all dominion and control over it. Such 
a power only means to give the trustees the authority to dispose of the 
corporate property by bona fide sale. 

All corporations aggregate have, at common law, an incidental 
right to alien or dispose of their lands and chattels unless especially 
restrained by their charters, or by statute. But a Court of Equity 
will interfere to prevent a disposition of corporation property for other 
than corporate purposes. Like all other powers vested from neces- 
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sity in agents, they must be executed in good faith, and for the ends 
and objects for which they were imparted. 
Langolf v. Zeiberliteh, 2 Parsons’ Select Eq., Ca., 64. 


8. Conrerssions.—The fact that a confession has been made to an 
officer having a prisoner in charge, is no reason for its exclusion as 
evidence against the prisoner, provided it was not induced by impro- 
per advantage taken of the situation in which he stood, and the same 
rule applies where the confession is made to a private person. 

Commonwealth v. McGowan, 2 Parsons’ Select Eq., Ca., 341. 


9. Consprracy.—Conspiracy of itself is a distinct crime, although 
nothing is ever done in pursuance of the combination, and although 
it is proved that the accused had been guilty of an act punishable by 
statute, still the charge of conspiracy is complete and may be sus- 
tained. A conspiracy consists in the unlawful agreement, and not in 
the facts which follow it; the latter is but evidence of the former. 

Commonwealth v. McGowan, 2 Parsons’ Select Eq., Cases, 341. 


10. Conresten Execrrons.—In cases of contested elections, 
where there are irregularities complained of in conducting the elec- 
tion, when not of a flagrant kind, the court will look to its good faith 
and integrity. The court are not to defeat the expression of the pop- 
ular will because of some slip in the minor details of an election. 
Hence, where one of the clerks, by intoxication, was unable to con- 
tinue his labors, and another person was. called to act in his place, 
but was not sworn, and continued to officiate until the regular clerk 
was able to resume his duties, the court refused to set an election 
aside on this ground, there being no allegaticn of fraud or mistake in 
conducting the election. 

While no candidate can be an officer at an election, and the elec- 
tion as to him may be set aside, yet it will not affect the election of 
other candidates for different offices, where there is no charge of fraud 
or other improper conduct. 

The court, in deciding upon the contested election of an alderman 
or justice of the peace, will inquire into the merits. Therefore, 
when there has been a thouglitless, inconsiderate interference with 
the tickets, by a third person, who came into the electionroom, and 
there was no pretended allegation of fraud or change of the votes, the 
court refused to set the election aside on that ground. 

Every presumption ought to be in favor of fair popular elections ; 
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and the leaning of the court should ever be to sustain them, when it 
can be done consistently with a faithful and independent maintenance 
ef their purity. 

Boileau’s case, Parsons’ Select Eq., Ca., 503. 

An elector is not bound to disclose for whom he voted, when an 
election is contested, but this is the privilege of the voter, and it is 
one he may waive and voluntarily appear and disclose on oath for 
whom he voted, when he deems it necessary so to do, and there is 
nothing in the constitution or laws which prohibit his so doing. 

Kneass’ Case, 2 Parsons’s Select Eq., Ca., 553. 


11. Constitutionan Law.—While the United States has au- 
thority to coin money, and prescribe laws as to those who attempt 
to adulterate or counterfeit the coinage, yet after the money is coined, 
and it is taken from the government feloniously, the offender may be 
punished in the State Courts. 

Commonwealth v. Hutchinson, 2 Parsons’s Select Eq., Ca., 384. 


12. Desror anp Crepitor.—The Act of Assembly giving the 
right to a debtor to retain $300 worth of property, is a privilege 
which he may waive if he pleases. When he does waive it in 
writing, he cannot afterwards claim it. The debtor failing to notify 
the officer having the execution, that he claims to have three hun- 
dred dollars worth of property appraised after the levy is made, will 
be presumed to have waived the privilege which the law has given 
him. 

The debtor cannot claim the money after the sheriff has made sale 
of the property. The law allows him to keep the property, but does 
not give a right to the money produced by the sale. 

Where a debtor has signed an express waiver, in writing, after the 
levy was made, the sheriff went on and sold the property, and after 
it was sold, the debtor gave notice to the sheriff not to pay over the 
money to the plaintiff, but it was paid into Court: held, that the 
debtor had no right to the money, and it was ordered to be paid to 
the plaintiff in the execution. 

Winchester v. Costello, 2 Parsons’s Select Eq., Ca., 279. 


13. Decerr.—Telling an untruth, knowing it to be an untruth, 
with an intent to induce a man to alter his condition, and his alter- 
ing his condition in consequence, whereby he sustains damage, ful- 


fills all the requisites to support an action for deceit. The case of 
38 
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Polhill v. Walter, 3 Barn. & Adol., 114, was cited and ap- 
proved. 

The defendant, an illiterate man, sold to Sartain 120 sheep for 
ready money. S. offered the check of the appellant Watson in pay- 
ment, assuring the defendant that it was as good as money, and he 
would only have to present it at bank to obtain the cash. Sartain 
had obtained the check from Watson in payment of a lot of sheep 
purchased by W., from Sartain, but not yet delivered. The check 
was post-dated. Poulson offered it at bank, and was told to call 
again upon the day on which it was dated. He called on that day 
and was then told that the drawer had stopped the payment ot it. 
The reason was that Sartain had never delivered him the sheep, in 
payment for which it was given. Upon this an action in the case 
for deceit was brought by the defendant against Watson and Sar- 
tain, and the Court held that it could not be sustained. Watson had 
made no false representations of facts, and there was not the slight- 
est foundation for a charge of conspiracy between him and Sartain. 
His stopping the payment of the check was perfectly justifiable. 
Watson v. Poulson, 7 English R., 585. As to the deceit see Bel-. 
mont Bank v. Beebee, 6 Ohio R., 499 n., Emerson’s edition; Free- 
man v. Cook, 18 London Law Journal R., (N. 8S.) Exch., 114, 
qualifying 7 Mee. & Wels., 574; Pickard v. Sears, 6 Adol. & El- 
lis, 469; S. C. 2 Nevile & Perry, 488; Gregg v. Wells, 10 Adol. 
Ellis, 90; S.C. 2 Perry & Wavidson, 296; 1 Greenl., on Evidence, 
§ 204. 

As to post-dating the check. A post-dated check is not void. 
Under the English stamp act, the want of a stamp upon it subjects 
the parties to a penalty, but if the banker pays it without a know- 
ledge of the false date, the payment is good. The statute of 55 
Geo. 3, c., 184, ) 12 imposes a penalty of £100 for issuing post- 
dated checks, and the ground of the English decisions upon the sub- 
ject was that to draw one was to make a contract in contravention of 
law. Dawson v. Macdonald, 2 Mee. & Wels., 26; Field ». 
Woods, 7 Ad. & Ellis, 114; S. C. 2 Nev. & Perry, 117; Searle 
v. Norton, 9 Mee. & Wels., 309. 


14. Donatio Mortis Causa.—A. lent B. £500 in October, 
1843, on which occasion D. wrote and signed the following docu- 
meut: ‘ Received of A., £500, to bear interest at £4 per cent.” 
aud gave itto A. In June, 1845, A. being dangerously ill, gave the 
document to her servant, with an expression to the effect that she 
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wished the debt to be cancelled. Ten days after this delivery, A. 
died :—held, that this was a donatio mortis causa in favor of B. 
Moore v. Darton, 7 English R., 134. Upon the argument the fol- 
lowing cases were cited. Drury v. Smith, 1 P. Wms. 404; Snell- 
grave v. Baily, 3 Atk. 214; Hill v. Chapman, 2 Bro. C. C. 612; 
Gardner v. Parker, 3 Madd., 185; Walter v. Hodge, 2 Swanst, 92 ; 
Miller v. Millers, 3 P. Wms., 357; Ward v. Turner, 2 Ves., sen., 
443; Tate v. Hilbert, 2 Ves., jun., 120; Bunn v. Markham, 7 
Taunt., 224. 


15. Evection.—Before a presumption can arise that a party has 
made his election, it is necessary to show that he has acted when 
cognizant of his acts. When this is shown, it must also appear that 
the party intended an election; and further, whether he can restore 
other persons affected by his claims, to the same situation as if the 
acts had not been performed. 


Trustees of Bank U. S., 2 Parsons’s Select Eq., Ca., 146. 


16. Evipence.—Ezamination of Parties.—The evidence of a 
defendant in favor of a co-defendant is inadmissible under the 6 and 7 
Vict., c. 85, if it proves the case of the witness himself. 

The cross-examination of a defendant, tendered as a witness, is a 
waiver of his incompetency, where the objection must be assumed to 
have been known at the time of the cross-examination. ‘Triston 2. 
Hardey, 7 English R.,, 204; ante, 324. Black v. Jones cited on p. 
329, is also reported in 3 English Reports, 559. To the first point 
counsel cited Monday v. Guyer, 1 De Gex & Small, 182; Rich- 
mond’s Executor’s case, 3 De Gex & Small, 97, note; Wood v. 
Rowcliffe, 6 Hare, 183; to the second point Moorhouse v. De Pas- 
son, 19 Ves., 435; S. C., Sir G. Cooper, 300; Ellis v. Deane, 
Beatty, 5; Harrison v. Courtauld, 1 Russ. & Myl., 428; Pigott v. 
Croxall, 1 Russ. & Myl., 428, n.; Frank v. Mainwaring, 4 Beav., 
37; Vaughan v. Worral, 2 Swanst., 400; Ellis v. Deane, 3 Mol- 
loy, 48. 

Entries made by third persons.—If an entry is admissible as 
being against the interest of the party making it, it carries with it 
the whole statement. But if the entry is made merely in the course 
of a man’s duty, then it does not go beyond those matters which it 
was his duty to enter. Pollock, C. B., in Percival v. Nanson, 7 
English R., 538. 

In support of the right of the Earl of Londsdale to a fishery in the 
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Solway Frith, the defendants put in evidence the following entry on 
a book of a former receiver of rents of the Earl of Londsdale’s 
estate: ‘* Received of Thomas Hodgson the respective shares due 
from three proprietors of the raise net set in the Solway Frith, in 
Drumburgh, in the year 1733, £1 Os. Od.”” T. H. was one of the 
proprietors. The Court thought that the entry was evidence not 
only of rent having been paid by T. H., but also by the two other 
proprietors. Percival v. Nanson, 7 English R., 538; Hingham v. 
Ridgway, 10 East, 109; S. C, 2 Smith’s Leading Cases, 183, and 
Davies v. Humphreys, 6 Mee. & Wels., 153, were referred to. 
See also Greenl. on Evidence, § 115. 


17. Fausx Prerenses.—The term, false pretenses, is of great 
latitude, and may be made to embrace any and every false represen- 
tation made, by a party fraudulently obtaining property from another, 
which a prosecutor will swear has induced him to part therewith. 

The phrase, ‘‘any false pretense whatever,” as used in the Act of 
1842, extends no further than to the case where a party has obtained 
money or property by falsely representing himself to be in a situa- 
tion in which he was not, or any occurrence which has not happened, 
to which persons of ordinary caution might give credit. When the 
pretense is absurd or irrational, or such as the party injured had at 
the time the means at once of detecting, it is not such a pretense as 
is within the meaning of the Act. 

No defined and precise line can be fixed, as to what are the cases 
in which ordinary caution would have guarded the injured party 
against loss. But where H. represented to F. that Col. E., of New 
York, was his guardian, and had been one of the first merchants in 
New York, but had retired from business with a large estate, and 
that he, H., had a large amount of property in the hands of E., and 
that two thousand dollars a year belonged to him; held, that this 
was such a false representation of his means and situation as brought 
the case within the provisions of the Act of Assembly, when 4 
party was thereby defrauded. 

Where the promise of one, who obtains a credit thereby, is for 
future good conduct, then the case does not come within the mean- 
ing of the law. Hence, when H. borrowed money, and promised 
that he would procure and bring on from New York his money, to 
repay what he had borrowed of F., it was held not to be a false 
pretense within the meaning of the law. 

Commonwealth v. Hutchinson, 2 Parsons’s Select Eq. Ca., 384. 
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It is not necessary to prove that all the representations made by 
the defendant were false, when he obtained the goods. It is suffi- 
cient to prove that any one of them was false, if the prosecutor 
parted with his property on such false representation. Proof of any 
one of tie offenses charged in a bill of indictment, is sufficient to 
sustain the prosecution. All the allegations of crime need not be 
proved. 

Any pretense sufficient to impose upon the individual to whom it 
is made, is an offense, if used with the intention to cheat and de- 
fraud. 

Commonwealth v. Daniels, 2 Parsons’s Select Eq. Ca., 332. 


18. Haseas Corpus.—In a case upon habeas corpus, on a spe- 
cific charge, if it should appear upon the hearing that the accused 
has not been guilty of the offense for which he is committed, nor no 
sufficient ground for holding to bail on that commitment; still, if it 
should be proved that he has been guilty of another offense, and that 
is clearly shown, the Court will not discharge him, but hold the 
accused to answer for the offense, prima facie established against 
him. 

Commonwealth v. Hickey, 2 Parsons’s Select Eq. Ca., 317. 


19. Hrguways.—On a river declared a public highway, all per- 
sons have a right to navigate it with boats, vessels or ships, in such 
a way as they please, so that they take all proper care that no injury 
is done to the persons or property of others. The care and attention 
required to be used is, that circumspection which is dictated with a 
due regard to the rights, property and lives of others, navigating the 
same stream. 

Where one is navigating a public stream, and an injury happens 
to the person of another, or his life, the individual who may have 
caused the injury indirectly, will not be held liable, if it occurred 
from events over which he had no control, or when shown by the 
facts of the case, he exercised all the care in the management of his 
vessel, which skill, caution, and prudence seemed to dictate. 

Commonwealth v. Bilderback, 2 Parsons’s Select Eq. Ca., 449. 


20. Homicrpz.—Where one is charged with homicide and on 
trial, the plea of insanity is introduced; in order to support such a 
defense, it ought to be proved, by most unquestionable evidence, that 
the prisoner was incapable of judging between right and wrong, and 
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did not consider murder a crime against the laws of God and nature. 
Commonwealth v. Farkin, 2 Parsons’s Eq. Ca., 439. 
Manslaughter is the killing of another without malice, either 

express or implied, and may be voluntary, upon sudden heat and 

passion, or involuntary in the commission of some unlawful act. 
Commonwealth v. Bilderback, 2 Parsons’s Eq. Ca., 449. 


21. Insunorion.—lIt is the universal practice of a Court of Chan- 
cery to dissolve an injunction on an affidavit, or answer under oath, 
by the defendant denying the facts and the equity in the bill on 
which it was granted. Nor can the counter affidavit of the plain- 
tiff, sustained by many other witnesses, prevent it; nor will they be 
received, except in certain cases clearly pointed out by the practice 
in equity. 

When an injunction has been dissolved upon an answer denying 
the equity of the bill, they will not revive it, even when an indict- 
ment for perjury has been found a true bill against the respondent. 

Where an injunction had been issued against the president and 
managers of a corporation; yet subsequently, at a legal election, 
the same individuals were re-elected by the stockholders, the court 
viewed that, with other matters, a ground for dissolving the injunc- 
tion. 

Carpenter v. Burden, 2 Parsons’s Select Eq. Ca., 24, 27 and 29. 

An injunction to suppress a nuisance will be granted until final 
hearing, without a trial at law, where a business is carried on in the 
populous part of a city, which per se is a nuisance. 

Smith v. Cummings, 2 Parsons’s Select Eq. Ca., 92. 


22. Inns anp Taverns.—lIt is the duty of an inn-keeper to receive 
into his house all strangers and travelers who may call for entertain- 
ment, provided he has room, and they tender to him a reasonable 
sum for the accommodation which they demand. But the inn-keeper 
can refuse to admit any one, if he pleases; yet, for so doing, he is 
liable to an action on the case for any injury the stranger or traveler 
may sustain thereby. 

So the inn-keeper may, by reasonable force, prevent any one from 
entering his house, nor is he guilty of an assault and battery for so 
doing. 

A tavern-keeper has the same control over his dwelling that a pri- 
vate citizen has, he being responsible for the consequences of his 
conduct. 
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If an individual has entered a public inn, and his presence is dis- 
agreeable to the proprietor or his guests, he has a right to request the 
person to depart; and if he refuses, the inn-keeper has a right to lay 
his hands gently upon him, and lead him out; and if resistance is 
made, to employ sufficient force to put him out. And for so doing, 
he can justify his conduct on a prosecution for assault and battery. 

Commonwealth v. Mitchell, 2 Parsons’s Select Eq. Ca., 431. 


23. Insanrry.—Every man is presumed to be of sound mind and 
understanding, and the law requires that where it is alleged the pris- 
oner was insane when he committed the offense, it must be clearly 
proved; and the derangement of mind must be shown to have existed 
at the time the offense was perpetrated. 

There is a difference in the rules of law, in relation to civil and 
criminal cases, in their application to cases of insanity. 

To protect one from criminal responsibility, there must be a depri- 
vation of memory and understanding, so that he is unable to compre- 
hend the nature of his actions, and discriminate between moral good 
and evil. In order to support the defense of insanity, it ought to 
be proved by most unquestionable evidence that the prisoner was 
incapable of judging between right and wrong, and when charged 
with homicide, it must be clearly established, that at the time the 
accused committed the atrocious act, he did not consider that murder 
was a crime against the laws of God and nature. And no proof 
short of this will excuse murder or any other crime. 

There is a distinction which a jury should always observe between 
acts which only evince anger, rage, malice, love of gain, and those 
which show a heart fatally bent un mischief, and the insanity pro- 
duced by the visitation of God. 

Commonwealth v. Farkin, 2 Parsons’s Select Eq. Ca., 439. 


24. Jurispiction.—A Court of Chancery will take jurisdiction 
in a case of nuisance, at the instance of a private person, when he 
is in imminent danger of suffering a special injury, and his rights 
are directly affected by the nuisance. 

Smith v. Cummings, 2 Parsons’s Select Eq. Ca., 92. 


25. Larceny.—Larceny is the felonious taking of another’s pro- 
perty without his consent, and against his will, with intent to con- 
vert it to the use of the taker. Where the owner parts with the cus- 
tody of his property, and not with the possession, and the prisoner con- 
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verts the chattels to his own use, it is larceny, although he had no 
felonious intent at the time he received it; but if the owner parts 
not only with the custody, but also with the possession of the chattel, 
and the prisoner converts it to his own use, it will not be larceny, 
unless the prisoner had a felonious intent at the time he received the 
chattel. 

He that hath the care of another’s goods, hath not the possession 
of them, and therefore may, by his felonious embezzling of them, 
be guilty of felony. Therefore, where H. was entrusted by the 
treasurer of the Mint with a specific sum of money, to be paid out 
on an order drawn by the director and endorsed by the treasurer, 
and he took a large part of the money and appropriated it to his 
own use, it was held to be larceny. 

Commonwealth v. Hutchinson, 2 Parsons’s Select Eq. Ca., 398. 


26. Lucacizs.—Where a legacy is not a gross sum, but of an 
income or annuity, the legatee is entitled to the interest or income 
for life that has accrued from the death of the testator. The mod- 
ern rule in England is, that the tenant for life is entitled, from the 
death of the testator, to the income of all such parts of the residue 
as consists of moneys in the funds, government or real securities, or 
otherwise in a state of investment, in accordance with the directions 
of the will, so far as such income is not required for the payment of 
debts and legacies. 

The American rule, as far as it can be ascertained, is, that in the 
bequest of a life estate in a residuary fund, and where no time is 
provided in the will for the commencement of interest, or the enjoy- 
ment of the use and income of such residue, the legatee for life is 
entitled to the interest or income of the clear residue, as afterwards 
ascertained, to be computed from the death of the testator. 

Bird’s Estate, 2 Parsons’s Select Eq. Ca., 168. 


27. Limrration or Actions.—Payment of Interest. Payment 
of interest on a promissory note, payable on demand, is a sufficient 
acknowledgment to bar the statute of limitations, although no pre- 
vious demand has been made. Bradfield v. Tupper, 7 English R., 
541. The English and American cases are cited by the editors in 
a note to this case. 


28. Lost Properry.—Rights of Finder. The place in which 


lost article is found, does not constitute any exception to the gen- 
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eral rule of the law, that the finder is entitled to it as against all 
persons except the owner. The plaintiff having picked up from the 
floor of the shop of the defendant a parcel containing bank-notes, 
handed them over to keep till the owner should claim them. They 
were advertised by the defendant, but no one appearing to claim 
them, and three years having elapsed, the plaintiff requested the 
defendant to return them, tendering the costs of the advertisements 
and offering an indemnity. Upon the defendant’s refusal, an action 
was brought in the county court, and judgment given for the defend- 
ant :—held, on appeal, reversing the judgment below, that the plain- 
tiff was entitled to the notes as against the defendant. Bridges v. 
Hawkesworth, 7 English R., 424. After argument at the bar, in 
which Armory v. Delamirie, 1 Strange, 504; 1 Smith’s L. C., 
151; Puffendorf, lib. 4 c. 6, s. 8, 13; Regina v. Kerr, 8 Car. & 
Payne, 176; Merry v. Green, 7 Mee. & Wels., 623; Cartwright 
v. Green, 8 Ves., 405; Isaack v. Clark, 2 Bulstrode, 312; Sutton 
v. Moody, 1 Lord Raymond, 250; Perry’s Savigny’s Law of Pos- 
session, s. 18; Burn v. Morris, 4 Tyr., 485; Dig. lib. 41, tit. 1, 
De Acq. Re. Dom.; May v. Harvey, 13 East., 197, among other 
authorities, were cited, the court took time to advise, and then ruled 
as above. 


29. Manstaueuter.—Manslaughter is the killing of another 
without malice, either express or implied, which may be voluntary, 
upon sudden heat and passion; or involuntary, in the commission 
of some unlawful act. The difference between murder and man- 
slaughter is, that in the latter malice, the main ingredient to consti- 
tute murder, is wanting. , 

Involuntary manslaughter arises where it plainly appears that 
neither death nor any great bodily harm was intended, but death 
was accidentally caused by some unlawful act, without due precau- 
tion or circumspection. ° 

Commonwealth v. Bilderback, 2 Parsons’s Select Eq. Ca., 447. 


30. Merezr.—Where two crimes are of an equal grade, there 
can be no legal technical merger. 

Where a statute makes that felony which before was only a mis- 
demeanor, the misdemeanor is merged, and there can afterwards be 
no prosecution for the misdemeanor; but if it only gives a new pun- 
ishment, or new mode of proceeding for what before was a misde- 
meanor, without altering the class or character of the offense, the 
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new punishment, or new mode of proceeding is cumulative only; 
and the offender may be proceeded against for the common law mis- 
demeanor. 

Commonwealth v. McGowan, 2 Parsons’s Select Eq. Ca., 341. 


. 31. Money Hap anpv Recetven.—Duress of Goods. The case 
of Ashmole v. Wainwright, 2 Adol. & Ellis, N. S., 837, was 
doubted by Pollock, C. B., but all the rest of the court, including 
Mr. Baron Parke, assented to it, both on a principle and as an author- 
ity. The principle laid down in Snowden v. Davis, 1 Taunton, 
359, that an action for money had and received, lies to recover back 
money which has been obtained through compulsion, even though it 
has been received by an agent who has acted for the principal. 
The cases of Parker v. The Great Western Railway, 7 Man. & 
Granger, 253, and Bamford v. Shuttleworth, 11 Ad. & Ellis, 926, 
were cited. Parker v. The Bristol and Exeter Railway Company, 
7 English R., 528. 


32. Norice.—What is sufficient to put a party on inquiry, is con- 
sidered in equity to convey notice; for the law imputes to a purcha- 
ser the knowledge of a fact, of which the exercise of common 
prudence and ordinary diligence must have apprised him. 

Walsh v. Stille, 2 Parsons’s Select Eq. Ca., 21. 


33. Nuisance.—A Court of Chancery will take jurisdiction in 
ease of a nuisance at the instance of a private person, where he is in 
imminent danger of suffering a special injury, and his rmghts are 
directly affected by the nuisance. And if the Court are satisfied, 
that the exigencies of the case demand it, will issue a special injunc- 
tion to stay the prosecution of a business which, per se, is a nui- 
sance, until a final hearing. 

There are cases where a Court of Chancery will grant an injunction 
without a trial at law, where the business is carried on in the popu- 
lous part of a city, which is injurious to the health, or annoying and 
uncomfortable to the inhabitants who reside in the immediate vicin- 
ity. Therefore, the Court will enjoin an individual from the use of 
a slaughter-house for slaughtering cattle, when erected in a city, if 
erected contiguous to valuable dwelling-houses which are occupied. 

If a slaughter-house has been erected in a remote part of a city, 
but as the city extends the vacant grounds are occupied by the erec- 
tion of valuable buildings for residence, the continuation of such a 
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business there is a nuisance, and a Court of Chancery will enjoin 
against the pursuing such an offensive business in that place. 

The business of boiling up the carcass of dead animals in a 
thickly populated neighborhood, which causes an offensive smell, 
is, per se, a nuisance, and may be enjoined against. But to justify 
a Court of Chancery in granting a special injunction in such cases, 
the injury complained of must be specially stated in the bill, and a 
special prayer for the relief desired. 

Smith v. Cummings, 2 Parsons’s Select Eq. Ca., 92. 


34. Practice.—Right to begin. The test as to who should 
begin, is to consider who would be entitled to the verdict in the 
event of no evidence being given on either side; but no new trial 
will be granted, in case the Judge should rule incorrectly upon this 
question, unless some injustice has been done to the party applying. 
Leete v. The Gresham Life Insurance.Company, 7 English Rep., 
578; Huckman v. Fermie, 3 Meeson & Welsby, 505; Amos ». 
Hughes, 1 Moody & Rob., 464; Rawlins v. Desborough, 2 Moody 
& Rob., 70; Geach v. Ingall, 14 Mee. & Wels., 95; Ashley v. 
Bates, 15 Mee. & Wels., 589; Branford v. Freeman, 1 English 
R., 444; Chapman v. Blyton, 8 Adol. & Ellis, N. S., 673; 9 
Carr. & Payne, 206; 1 Car. & Kirwan, 46, 148, 608, 611; 1 
Greenleaf on Evidence, § 74. 


35. Sprciric Perrormance.—The rule in equity is that a decree 
for a specific performance is not a matter of absolute right, and, 
therefore, whenever the court sees that such a decree might work an 
injustice, it holds itself at liberty to refuse its aid, and to leave the 
party to seek his remedy at law. One of the most ordinary cases in 
which the court remains pressive, is where, though there is no doubt 
as to the contract itself, and no doubt as to the plaintiff’s legal right 
under it, yet the defendant has been induced to enter into it in con- 
sequence of some independent engagement, by the plaintiff, to do 
some other act which he has failed to perform. If the court is sat- 
isfied that such independent engagement was made, and that, on the 
faith of it, the defendant entered into the contract sought to be 
enforced, then, if the plaintiff fails to do that which he has under- 
taken to do, even though it may have been an engagement incapable 
of being legally enforced, the court will leave the plaintiff to obtain 
such redress as he may be entitled to at law. ‘The defendant in this 
case had entered into contracts for purchasing lots on a building 
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speculation, relying on the assurances of the vendor, that a contem- 
plated scheme of covering the whole estate with buildings according 
to a map which was exhibited, should be carried into effect. 

It was admitted that little had been done to carry the plan into 
effect. The omission to do so very materially diminished the value 
of the property contracted for. For this reason the bill was dis- 
missed with cost, by Vice-Chancellor Cranworth. 7 Eng. Reports, 
66; 1 Simons’s N. S., 523. 


36. Sratrurzs.—A subsequent statute, revising the whole subject 
matter of a former one, and evidently intended as a substitute for it, 
although it contain no express words to that effect, operates as a 
repeal of the former. The common law is superseded when the 
whole subject has been revised by the Legislature. So a special 
statute may be superseded by a general law, where it is manifest the 
subsequent and general statute was designed to supply its place. 
But Courts will be scrupulous how they sanction supposed repeals 
by implication. 

It is an established principle, that statutes in pari materia are to 
be taken together as one law, and are to be so construed that every 
provision in them may, if possible, stand. 

It is a general rule, that subsequent statutes, which either add 
accumulative penalties, or give new and additional remedies, or 
institute new methods of proceedings, do not repeal former penalties 
or remedies and methods of proceedings, ordained by preceding stat- 
utes, without negative words showing that such was the intention of 
the Legislature. Nor is a later statute ever to be construed as a repeal 
of a prior act, unless there be a contrariety or repugnance in them; 
or at least some notice taken of the former act, so plainly as to indi- 
cate an intention in the Legislature to repeal it. Nor wiil courts of 
law favor a repeal by implication, unless the repugnance is quite 
plain. 

Fisher v. Gregory, 2 Parsons’s Select Eq. Ca., 241. 


All penal statutes are to be construed strictly in favor of life, lib- 
erty, and the sa.ety of the citizen. In deciding what acts are viola- 
tions of law, a court is not to put the most severe construction upon 
the conduct of men, nor construe acts criminal when the inference is 
equally fair that the motives which influenced them were perfeetly 
honest, and the intention entirely innocent. 

Comwonwealth v. Hickey, 2 Parsons’s Select Eq. Ca., 319. 
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37. Trust.—Specific Performance—Sale of Personal Chattels. 
Courts of Equity will not lend their assistance to enforce the per- 
formance of ordinary contracts for the sale and purchase of personal 
chattels, unless, as in the case of Buxton v. Lester, 3 Atk., 383, 
there is something very special in the nature of the contract. On 
the other hand, if a trust be created, the circumstance that the sub- 
ject matter to which the trust is attached is a personal chattel, will 
not prevent the court from enforcing the due execution of the trust. 
Trusts may be constituted not merely by direct declaration of trust, 
but also by the constructive operation of the consequences flowing 
from the acts of the parties. Thus equity will enforce the execu- 
tion of a trust, not only against the trustees themselves, but against 
all persons who obtained possession of the property affected by the 
trust, provided they had notice of it. A., who sold 500 tons of iron 
stacked on his wharf to B., in consideration of a bill accepted by a 
third party, gave an acknowledgment, engaging to deliver it to the 
bearer, he (A.) ‘‘having been paid forthe same.” B. mortgaged the 
iron, and the bill having been dishonored, A. refused to deliver the 
iron. The mortgagee proceeded in equity to make A. responsible 
for the iron. Held, that A. had no ownership or property in the 
iron so stacked, and was a trustee, and therefore a demurrer for want 
of equity was overruled. Pooley v. Budd, 7 English R., 229; 14 
Beavan, 34. 


Notice of.—To make the purchaser of the legal estate a trustee 
for the cestui que trust, it is not necessary that he should have notice 
of the particular cestui que trust; it is sufficient if he has notice 
that the person from whom he purchases is a trustee. 

Walsh »v. Stille, 2 Parsons’s Select Eq. Ca., 17. 


38. Wirness.—The operator in a Telegraph Office is bound to 
communicate under oath, when called as a witness, matters left for 
transmission, when one of the persons interested in the communica- 
tion is a party in an action, and it is necessary for the purposes 
of public justice. Henisler v. Freedman, 2 Parsons’s Select Eq. 
Ca., 274. 

The weight of authority is, that when a question put to a witness 
is relevant to the cause, or the matter in controversy, such witness 
can not refuse to answer the inquiry, whatever may be its affect 
upon his character. But if the question is not strictly relevant, but 
only collateral to the issue, he will not be compelled to answer it, if 
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such answer is calculated to degrade him in the eyes of his fellow 
citizens. 

Every man, when a witness, is bound to declare the truth in a 
court of justice, except the disclosure will tend to convict him of 
some crime, or render him subject to some penalty or criminal 
charge. 

Where an answer to a question which is pertinent to the issue, 
will subject a man to a criminal persecution, or render him odious 
in the opinion of others, he is not bound to answer it. 

In re Doran, 2 Parsons’s Select Eq. Ca., 467. 


IN THE CIRCUIT COURT OF THE UNITED STATES. 
DISTRICT OF OHIO. 


BEFORE HON. JOHN M°LEAN, AT CHAMBERS. 
JULY, 1852. 
Cuarues J. Rocers v. Tue City or Cincinnati. 


[REPORTED BY MR. JUSTICE M’LEAN.] 


ConstituTIonAL LAw—Power To Reeutate ComMERCE—JURIS- 
piction or Crrevurt Court—Power or Freprerat Courts over 
Cavuszgs 1N THE State Courts. 


Jurisdiction is taken of a case in the Circuit Court of the United States, from the 
citizenship of the parties; but unless the bill states a case for relief, it can not be 
given. 

To regulate commerce among the States, is a power exclusively vested in Congress. 

The Courts of the United States and the Courts of the States exercise their powers 
independently, except in special cases, where the supervision is vested in the 
Supreme Court of the United States. 

The Courts of the United States can not enjoin a suit in a State Court. 

But if this could be done, an injunction could not be issued where there is an ade- 
quate remedy at law. 

If a City Ordinance be in conflict with the commercial regulation by Congress, the 
defense may be made in the State Court, where the suit is pending, and if the deci- 
sion be against the regulation, an appeal may be taken to the highest Court in the 
State; and thence, by a writ of error, to the Supreme Court of the United States. 

A threat to commence such a suit in a State Court, would not be a ground for an 
injunction ia the Cireuit Court. The mischief threatened must be irremediable at 
law. A suit at law, which affords an adequate defense, is not such a case. 
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This is a bill for an injunction. It represents that the complain- 
ants are citizens, one of New York, the other of Pennsylvania; 
that they have constructed a vessel called the ‘‘ Floating Palace, ”’ 
designed to be used, generally, in the navigable waters of the United 
States, as an amphitheater or circus, for the exhibition of equestrian 
performances, to which it is now applied; that this vessel has been 
regularly enrolled at the port of Cincinnati, pursuant to the Act of 
Congress, thé certificate whereof is dated the 20th May, 1852; that 
on the same day the vessel was licensed pursuant to the act of 
Congress, to carry on the coasting trade for one year, for the purpose 
of the exhibitions aforesaid; that said vessel is now moored at the 
public landing of Cincinnati and used for the exhibitions aforesaid, 
but is not within the limits of said city. 

And the complainants allege that the city of Cincinnati has com- 
menced a suit against them for making such exhibitions, without any 
license, contrary to the ordinance, as is alleged, of said city. And 
praying that the said city may be restrained by injunction from 
a further prosecution of said suit, until a final hearing in this case. 
That there is no relief at law, &c. 

Jurisdiction in this case may be taken, from the citizenship of 
the parties; but the relief cannot be given as prayed, unless the 
facts stated in the bill authorise it. That the exclusive power to 
regulate commerce among the States, is vested in Congress, in my 
judgment, is not now a debatable question. Nor that all acts of 
any State which obstruct such regulations are void. But the com- 
mercial power is not involved, unless the bill makes a case for relief 
in chancery. 

That the Courts of the United States, in common with the State 
Courts, will enjoin against any threatened injury, where the law 
gives no adequate remedy, is undoubted. And this principle is 
applied to private nuisances. But, in every such case, it must be 
made clear to the Court, that the mischief threatened will be irre- 
mediable at law. — 

The ground stated in the bill for an injunction in this case ig, 
that a suit has been commenced against the complainants for a vio- 
lation of a city ordinance, in exhibiting their circus without a license 
from the city; and that the complainants having enrolled their vessel 
and taken out a coasting license under the act of Congress, have a 
right to exhibit their circus, without taking a license from the city. 
If this were admitted, does it follow, that the State tribunal should 
be enjoined ? 
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There are two objections to the mode of proceeding suggested. 
1. The Circuit Court of the United States has no power to enjoin a 
procedure in a State Court. 2. There is a remedy at law. 

The Federal and State Courts, in many cases, exercise a concur- 
rent jurisdiction; and in all such cases the pendency of a suit in the 
State or Federal Court may be pleaded in abatement to an action 
brought for the same cause in any other Court. In every respect, 
except where the acts of Congress have made special provision, the 
Courts of the State and of the United States are as distinct and in- 
dependent in the exercise of their powers, as the Courts of two 
separate and independent nations. No supervisory power can be 
exercised by a Federal Court over a State Court, unless under some 
special provision. The exceptions are in behalf of citizens of 
other States, who may remove a suit from the State Court to the 
Circuit Court of the United States, by application at the first term, 
and giving bail, &c. And also “‘where is drawn in question the 
validity of a treaty or Statute of, or an authority exercised under 
the United States, and the decision is against their validity; or 
where is drawn in question the validity of a Statute of, or an au- 
thority exercised under any State, on the ground of their being 
repugnant to the constitution, treaties or laws of the United States, 
and the decision is in favor of such their validity,’ &c., as provided 
in the 25 Sec. of the judiciary act of 1789. A writ of error lies 
from a State Court to the Supreme Court of the United States. 
But this right can only be exercised in the mode prescribed. The 
question must be made in the State Court, and the decision must be 
against the right set up. This gives no original jurisdiction to the 
Circuit Court; it only authorises a writ of error to reverse a judg- 
ment of the highest Court in a State under the circumstances stated. 

In no other case is a Court of the United States authorised to 
issue process affecting a judgment or proceeding in a State Court. 
No injunction can be issued by a Federal Court nor prohibition to a 
State Court. Acting under the State laws, each Court may proceed, 
and its judgments are final, unless the case is embraced by the 25th 
Section above stated, or is required to be certified on the ground of 
the citizenship of the defendant. 

If the ordinance of the city be in conflict with any commercial 
regulation by Congress, there is an adequate remedy at law. The 
question may be made in the Mayor’s Court, and if decided against 
the complainants, an appeal or certiorari is given them asa matter 
of course, to a higher Court, from which, by a writ of error, the 
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case may be taken to the Supreme Court of the State, and thence 
to the Supreme Court of the United States. An adequate remedy 
would be to defeat the claim of the city, if it be in violation of the 
constitution of the United States, or of any act of Congress, or 
authority of the United States. There is then a plain and an ade- 
quate remedy at law, and, consequently, relief cannot be given in 
equity, even if the Circuit Court of the United States had power to 
enjoin the proceedings of a State Court. 

If no suit had been commenced in the State Court, but was only 
threatened, still there would be no sufficient guard for an injunction. 
The threatening to bring a suit at law, for any purpose, in a matter 
of this kind, could not be considered a mischief against which an 
action at law would not afford redress. It is not within the rule on 
which chancery interposes by injunction. 

An injunction may be issued in a patent case, before the right is 
established at law, where the right appears to be clear. But this is 
founded upon the nature of such cases. There is no effectual remedy 
against the violation of a patent, except by injunction. Damages 
at law may discourage the piracy and cause an individual to abandon 
it, but this is a matter vesting with the defendant. An injunction 
affords the only adequate protection. 

The prayer for an injunction is overruled. 

Messrs. Walker g Kebler and M. F. Force, Counsel*for the 
Complainants. 

Messrs. E. A. Ferguson and T. A. Logan, City Solicitors, 
Counsel for the Defendants. 





COURT OF COMMON PLEAS OF HAMILTON COUNTY, OHIO. 
FEBRUARY 27, 1852. 
Strate oF Onto v. Nancy Ferrer. 


[REPORTED BY MR. JUSTICE CARTER. } 


MourpDER IN THE First Decree— Porsontnc — C1RCcUMSTANTIAL 
Evipence— INSANITY. 


INDICTMENT FOR POISONING JAMES WESLEY FORREST. 
CHARGE TO THE JURY. 
Judge Carter charged the Jury as follows: 


Gentlemen of the .Jury:— You are called upon to perform a 


most solemn and serious duty, and from the close and patient atten- 
39 
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tion we know that you have given, in the long and tedious investi- 
gation of this important case, we feel every confidence that you will 
discharge your duty well. 

The prisoner at the bar stands charged with the highest and most 
atrocious crime known to the law—that of murder by poisoning. 
Nancy Ferrer is indicted under the first section of the Crimes Act, 
which defines killing by administering poison, or causing it to be 
administered, as murder in the first degree, for which the penalty is 
death. The Indictment contains three counts, which though vary- 
ing in the allegations as to the substance with which the poison 
(arsenic) was mingled, are yet in point of law the same; and it is 
now your duty to determine, from the testimony which has been 
delivered before you—from the arguments of counsel, and from a 
proper application of the law, as we shall give it to you, to the facts 
of the case, whether the defendant, Nancy Ferrer, is guilty of the 
murder of James Wesley Forrest by poison—whether in the lan- 
guage of the indictment, and of the statute (here referred to and read 
by the Judge) she wilfully, purposely and of deliberate and pre- 
meditated malice committed the act. 

The State claims that Nancy Ferrer did commit this crime as 
charged by the Grand Jury, and is therefore guilty. And the 
defense_claims that the facts elicited are of too uncertain a nature— 
that the evidence is but circumstantial, and points with equal, or 
more force, to some one else as the perpetrator of the act ;—and if 
the facts should produce the conclusion in the minds of the Jury 
that the act was done by Nancy Ferrer, then they, the defense, say 
she is not guilty as charged, because she was, and is not, a respon- 
sible being—that she did the act in imbecility—from Insanity. 

In your investigation of the case, it is your duty to look to all and 
every part of the testimony that has beenadduced. You should give it 
your most serious and patient attention, and not permit your minds to 
be swerved by any extraneous influence whatever. Let not your atten- 
tion be diverted a single moment from the facts as they have been de- 
tailed to you, and looking patiently to all the facts in detail, and together 
view them separately and as a whole. Take them one by one, and 
see to what conclusion they induce your minds, and then put them 
all together, like the links of a chain, in determining the conclusion. 

You have been told that the case is one of circumstantial evi- 
dence. In its chief features, especially as to the person who did the 
deed, it is. But circumstantial testimony is. not to be lightly, cap- 
tiously or foolishly discredited. It forms the great bulk of all 
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evidence introduced in criminal trials; and if we were improperly 
to reject such testimony, society would soon fall into a lamentable 
condition indeed. Who commits a crime in the personal view of 
witnesses? Who commits the crime of murder when others look 
at him? Who administers poison in the face of positive testimony ? 
No, Gentlemen of the Jury, the great majority of all crimes are 
detected, and the offenders convicted by circumstantial evidence. 
Thus it ever has been, and thus it ever will be. 

This Court is well aware of some crude and singular notions of 
certain men, in reference to this kind of testimony, especially where 
a case of murder is concerned, the penalty being death. These 
notions we know are sometimes honestly entertained by honest men, 
but they are founded upon empiricism. They grow out of the fact 
that there have been convictions of murders, founded upon so called 
circumstantial evidence, and the innocent victims have suffered death. 

In the history of the conviction of crime, these cases have been 
comparatively few, and if you should well examine, you will find 
the fault, in most of them, was not to be attributed to the facts cir- 
cumstantially detailed, but to the loose inferences and hasty conclu- 
sions of juries from these facts. 

Convictions have been had on slight circumstantial testimony—tes- 
timony which should not have convicted, but such as should at once 
have acquitted the prisoner. The victims of such ignorance of juries 
and Courts have suffered the penalty, innocently ; and because of such 
ignorance, shall you wholly reject this kind of testimony? That 
would be folly indeed. And let me add, too, that the history of 
criminal jurisprudence presents some innocent victims of direct testi- 
mony, where the element of perjury has consigned innocence to 
infamy, disgrace and death; and because of this shall we therefore 
reject positive testimony? No one could say so. Indeed, were we 
profoundly to philosophise on this subject, we might say that all 
human testimony is at best uncertain. But we should remember 
that we are only human beings, the subjects of human law, know- 
ledge and order, the subjects of human testimony, and on this we 
must act. 

Circumstantial testimony is often regarded as even stronger and 
better than direct—to speak of circumstantial testimony in its proper 
sense, and not of the stupid inferences and conclusions drawn by 
ignorant minds. ‘It is not often that the taint of perjury can be 
detected in evidence strictly circumstantial. Facts rarely can be 
forged, and the existence of a number of concurrent circumstances 
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proved by distinct witnesses, which, when joined together, form a 
complete case, puts out of the question the suspicion of fraud.” 
So speaks well a learned author. (The Court here added a length- 
ened extract from note in Wharton’s Criminal Law, p. 199. 

But you must exercise a proper and particular care in reference to 
circumstantial evidence, and let not your minds hastily adopt conclu- 
sions, nor yet inconsiderately reject them. Let your intelligence, 
founded on your daily observation and experience in the ordinary 
course, and usual order of human events, direct you in your infe- 
rences. Let good common sense be your guide in this; always 
eareful to observe this principle of law, that no person is to be 
convicted on circumstantial evidence, so long as there is any rea- 
sonable hypothesis on which the innocence of the defendant may be 
based. 

And now, gentlemen, with these cautions as to the facts of the 
case, the first question to be settled by you is this— 

Is James Wesley Forrest dead ? 

This question will not require much investigation, for it is proven 
by direct, positive testimony, and we believe admitted by the de- 
fence. 

Secondly.— What was the cause of his death ? 

This point brings you to the consideration of all the testimony 
detailed, bearing on the sickness and the death of James Wesley 
Forrest,—the testimony of the physicians, and the other witnesses 
as to the symptoms exhibited,—the burning of the throat,—the heav- 
ing and vomiting,—the character of the vomits,—the pains in the 
stomach, and the death in convulsions. Then the post-mortem ex- 
amination and the evidences at that time found in the condition of 
the stomach,—the patches of inflammation,—the engirgement of the 
duodenum,—the erosion of the rectum,—the liquid on the stom- 
ach,——the appearance of the skin,—all these, with the learned opin- 
ions of the physicians thereon expressed, you will take into consid- 
eration,—as likewise the second post-mortem examination,—the 
evidences then exhibited, the cutting out of the rectum, and above 
all, you will give attention to the facts conducing to the chemical 
analysis, and the chemical analysis itself,—demonstrating the exist- 
ence of arsenic,—all these facts, with the order and detail of things 
transpiring in connection, you will carefully examine, and adopt 
conclusions to which the testimony, circumstantial, scientific and 
positive, brings your minds. 

If you arrive at the conclusion, at this point, that arsenic or any 
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other poison occasioned the death of James Wesley Forrest, your 
next enquiry, one of the greatest importance, will be, 

Who administered the poison? 

Was it administered by any body, or was it taken through mistake 
or misadventure? These questions you will settle by a careful ex- 
amination of the testimony. Was it administered, as in the language 
of the indictment, by the prisoner at the bar? On this point you can 
not be too careful. Take all the evidence, circumstantial and posi- 
tive, bearing onit, and investigate it seperately and collectively. 

It is not the design of this Court to recapitulate this testimony. 
The facts are for you to settle; the law to be applied is to be fur- 
nished by the Court. We consider that the province of the Court 
is to give the law—yours to investigate the facts, and decide on your 
verdict. Ifthe Court were to attempt to recapitulate the facts, they 
could not well avoid giving their coloring to them, and thus in a 
measure usurp the peculiar province of the jury. They think it, 
therefore, safer in all cases for the rights of the defendant, to permit 
the facts to be submitted to a jury of twelve minds, and not to one, 
and thus preserve inviolate the trial by jury. 

Do each and every one of the circumstances detailed in the testi- 
mony and taken together conduce to the same conclusion? Is there 
a link absent in the chain of circumstances? Is the circumstantial 
fabric complete in all its parts ? 

Do the circumstances detailed look to another person as the sole 
guilty one? Because more than one may be guilty of this charge, 
and if Nancy Ferrer administered the poison, or was connected with 
the guilt of the transaction, she is to be found guilty by you! 

Who had the opportunity to commit the crime? Whose conduct 
was suspicious in the transaction? Who made expressions and de- 
clarations about it? Who purchased the arsenic ?—and under what 
circumstances, and with what statements? Who made declarations 
about the death of the deceased? Who leaned over the table in 
anxious solicitude at the post-mortem examination? Who mani- 
fested, by conduct and behavior, knowledge of the transaction? 
Who made pretenses of vomiting? Who did not take the poison in 
the family, where the death occurred? All these enquiries, and 
many others of like nature, it is for you to settle; and what is most 
important, who had motive to commit this crime? for black deeds 
as light ones, are done from motive. Motive is the main spring of 
human conduct, and without it no one can act for good or for evil. 
Nay, even a lunatic acts not without a semblance of it. But if you 
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can find no particular motive,—who had the wicked malice to com- 
mit this act? Who was so utterly regardless of social duty, and so 
fatally bent in mischief as to poison James Wesley Forrest? Ex- 
arnine well all these things minutely and particularly. 

If they lead your minds to conclude Nancy Ferrer administered 
this poison, and thus caused the death, whether by one dose or con- 
tinuous administering, you will so adopt the conclusion without re- 
gard to consequences. 

If, in your examination, you still entertain a reasonable doubt, 
that doubt must go in favor of the prisoner, and you will not find her 
guilty, unless you can do so beyond reasonable doubt; and as to what 
a reasonable doubt is, we adopt the language of one of the Supreme 
Judges of our State to the effect that a ‘* verdict of guilty can not be 
returned without convincing evidence. The law is too humane to 
demand conviction while a rational doubt remains”—and it was con- 
sidered a reasonable doubt existed, if material facts in the case, with- 
out which a conviction could not be had, might be reconciled with 
innocence. 

This language we adopt. If you settle the preceding question by 
the answer that Nancy Ferrer administered the poison, and thereby 
caused the death of J. W. Forrest, then you come to the great, last 
and most important question, 

Was Nancy Ferrer insane when she did the act? 

If you resolve this last question in the affirmative, the defendant 
must be acquitted on the ground of Insanity. 

But on this enquiry your very careful consideration is earnestly 
required. You will examine well all the detailed evidence touching 
on the subject,—you will examine the opinions of her neighbors, and 
those in frequent intercourse with her,—of those in the same con- 
dition in life, and weigh well the facts as to her behavior and char- 
acter. Examine her life and history as has been detailed to you; 
look to her parentage, and to her nurturing,—at the circumstances by 
which she was surrounded in early and later life,—look at her dis- 
position, and at the influence which the misfortune of her deformity 
exerted. Scrutinize, too, the opinions of the learned physicians ;— 
for you will readily observe that, learned as they are, their opinions 
need careful scrutiny. 

This Court has once said in this case that in this progressive state 
of the world, in all things, they would not undertake to say what is 
true medical science or what is not; but to protect the rights of the 
defendant and the State, under well known rules of law, they admit 
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the opinions of all learned physicians in this important subject of in- 
sanity. The defendant is entitled to them,—the rights of a free 
community are entitled to them. It is for you, gentlemen, to judge 
of the facts elicited by the testimony, and you will give it the great 
weight it deserves. 

But the special and particular ground of defense is imbccility. 
The counsel for the defense contend that the girl Nancy is an irre- 
sponsible being—that she is an imbecile, who cannot distinguish 
right from wrong; and thatif she did this act, it was an act of im- 
becility, or rather as they say, of imbecility educated to do this very 
act. It is for you to examine all the testimony upon this subject, 
with especial attention to the following points of law. 

1. Every individual charged with the commission of an offense, is 
presumed to be sane. Every individual charged with the crime of 
murder, by poison or otherwise, over the age of childhood, is pre- 
sumed to be sane until the contrary be shown, when the plea of Insan- 
ity is set up. 

2. The burthen of proving insanity or imbecility rests upon the 
defendant ; and formerly it was holden, that unless this was proven 
to satisfy the minds of the jury beyond reasonable doubt, the jury 
should not so conclude it. This doctrine,—though useful in its 
time,—this Court considers as too hard to uphold, and they charge 
this as the Jaw upon the subject. 

3. That when Insanity is set up, the defendant must prove it affir- 
matively. But it is for the jury to conclude upon the proof offered ; 
and if on due consideration, they find a preponderance of evidence 
in favor of insanity,—at least in favor of life, it is their duty to find 
the existence of insanity. To apply this to this case, if from the 
testimony you find a preponderance of evidence, not in number of 
witnesses, but such evidence as to produce the conclusion in your 
minds that the defendant was insane when she committed the act 
charged, then it is your duty to find in favor of insanity. 

But what do we mean by the term insanity, or imbecility, in its 
truly legal sense ? 

Insanity, in the general legal sense is an inability to distinguish 
between right and wrong. 

As applied io this case, particularly, this is the question for you 
to settle. 

Was Nancy Ferrer at the time this act was committed, capable of 
judging whether this act was right or wrong? and did she know at 
the time, that the act was an offense against the laws of God and man ? 
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If you say ‘‘nay,”’ she is innocent,—if “‘yea,” and you find the 
other elements of the case to be true, she is guilty as charged in the 
indictment. Now insanity exists in so many shapes and forms, it is 
almost impossible for science to comprehend it, but this isa plain, 
legal definition; and she or he who administers poison to kill, and 
knows at the time that it is wrong so to do, is guilty of murder in the 
first degree. 

So far as the girl Nancy is concerned, you will carefully examine 
all the testimony touching her knowledge of right and wrong, and if 
you find she was able to distinguish between them, then no matter of 
how low an order may be her intellect,—how degraded her morals, 
or how depraved her character, she is guilty as charged; if you have 
no reasonable doubt as to her commission of the act. If you find 
that she could not distinguish between right and wrong, and did not 
know this act to be wrong, at the time of its commission, you will 
return a verdict of ‘‘Not guilty—for the reason of insanity.” 

If you find against the defendant, you may say on what count of 
the indictment, or if you find the facts of the case applicable to all 
the counts, you may return a verdict of *‘Guilty of murder in the first 
degree, as charged in the indictment.” 

Take the case, gentlemen, and with scrupulous attention to what 
has been said to you by the Court; give it a calm, deliberate, sol- 
emn, serious investigation; and unmindful of legal consequences, 
mindful of your oath, return a true verdict upon the facts ; and may 
an all-wise Providence preside over your deliberations. 

Verdict—Guilty. 

Messrs. A. J. Pruden, P. A. and P. McGroarty, for the State. 

Messrs. R. B. Hays and J. F. Hoy, for the prisoner. 

The prisoner, on a subsequent day, was sentenced to be executed 
on the 25th of June, 1852; but, upon the allowance of a writ of er- 
ror by the District Court, returnable before the Supreme Court in 
Banc, the execution of the sentence was suspended, until the case 
should be there heard and determined. 
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MARION COUNTY COURT OF COMMON PLEAS. 
MARCH TERM, 1852. 


Everett Merssencer v. Orin Locxwoop. 


AFFIDAVIT To HOLD To Barit—CownstitutTionaL Law— Non- 
ImprisonMENT Act. 


If the affidavit to hold to bail, though in the words of the statute, set forth the facts 
from which the affiant deduces his inference that the contract was fraudulent, and 
it appears to the Court that those facts do not warrant such an inference, the defend- 
ant will be discharged on common bail. 

Under the 15th section of the Bill of Rights, an arrest can not be made, in a civi 
action, on the ground that the defendant is not a resident of the State of Ohio. 

Dictum of Metcalf, J., that where in an affidavit to hold to bail, fraud is charged, the 
facts must, under the 15th section of the Bill of Rights, be set forth. 


Assumpsit.—This is a motion made by defendant to be discharged 
from arrest, on filing common bail. 

On the 19th of February, 1852, the following precipe and affida- 
vit were filed by plaintiff, upon which a capias was issued, and the 
defendant taken into custody. 

‘Issue a capias ad respondendum to Sheriff of Marion county, 
returnable at next term, and endorse ‘‘ Suit brought by plaintiff to 
recover of the defendant two thousand dollars, sustained by the said 
plaintiff by reason of a breach of a contract entered into by the 
said plaintiff and the said defendant, on the 10th day of January, 
A. D. 1852, by which the said defendant promised to purchase and 
receive from the said plaintiff five hundred head of full fed, fat cat- 
tle, and pay to said plaintiff three dollars per hundred, live weight, 
therefor. One hundred of said cattle to be delivered in January, 
and one hundred head in each succeeding month, between the fifth 
and fifteenth of each month, and pay to said plaintiff three hundred 
dollars upon receipt of the second one hundred head, to be by him 
retained until the delivery of the last one hundred head, etc. 

To the Clerk of Marion Common Pleas.” 

Hold to bail in the sum of $4,000. 


The said Everett Messenger makes oath, and says that the said 
Orin Lockwood has committed a breach of the contract described 
in the within precipe in this. That he did not receive the said one 
hundred head of fat cattle, which, by the terms of said contract, he 
promised to receive between the fifth and fifteenth days of February, 
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A. D. 1852; but wholly neglected and refused to do so. Nor did 
the said Orin Lockwood pay the said plaintiff for said one hundred 
head of fat cattle, nor for any part thereof. Nor did the said Lock- 
wood pay said three hundred dollars to said plaintiff, as by the terms 
of said contract he was bound to do. Whereby, and by reason of 
the breaches of said contract in neglecting and refusing to receive 
the said one hundred head of fat cattle, so to be by said defendant 
received from said plaintiff, between the fifth and fifteenth days of 
February aforesaid, and to pay said plaintiff the said several sums 
of money aforesaid, the said Everett Messenger says that he has 
sustained damages in the sum of two thousand dollars, or more; 
and that said sum of two thousand dollars, or more, and more than 
one hundred dollars remains due and unpaid. And that he, the said 
Everett Messenger, holds the same as a just demand against the 
said Orin Lockwood; and that the liability aforesaid was incurred 
by said Orin Lockwood, in fraud of the rights of this affiant, as 
above set forth; and affiant further saith that the said Orin Lock- 
wood is not a resident of the State of Ohio, as the said Orin Lock- 
wood informed this affiant, and this affiant verily believes. 
Everett Messencer. 


Sworn to and subscribed before me, this 19th day of February, 
A. D. 1852. J. R. Kwapp, Jr., Clerk. 


Messrs. Bowen g Durfee, in favor of the motion to discharge, 
made the following points: 

Ist. Since the Non-Imprisonment Act of 1838, a capias ad respon- 
dendum can not issue for the recovery of unliquidated damages in 
any case, except for breach of marriage contract. That, by the laws 
of the Statute, there must be a debt or demand justly due to the 
plaintiff, by stipulation in the contract, or an arrest can not be made. 

2d. The affidavit is argumentative, not certain, and consequently 
invalid. Casburn v. Reid, 2 J. B. Moore, 60; Broadhead v. 
McConnel, 3 Barbour’s S. C. R., 175. 

3d. The 15th section, Art. 1, of the New Constitution prohibits 
all imprisonment for debt in civil cases, except for fraud; and to 
authorize imprisonment, the affidavit or proof made at the founda- 
tion of the writ, must disclose the facts which constitute the fraud. 
And without a clear showing of fraud, in reference to the contract 
sought to be enforced, no arrest can be made. 

Messrs. J. ¢& S. H. Bartram and Powell for Plaintiff. 
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By tue Court —This is a motion to cancel the defendant’s bail 
bond to the sheriff, and to discharge him on common bail. And the 
very decided interest manifeeted by counsel on both sides of this 
motion, is not less justified by the amount of money in controversy, 
than by the very grave question of personal liberty involved in it. 

That our law, as heretofore administered, has not required the 
same nicety and absolute certainty in the affidavit upon which a 
capias ad respondendum is issued, as is required by the practice of 
the English Courts, has ever seemed to me as reflecting no great 
credit on our guarranties of personal liberty. Nor have I ever been 
able to discover why less evidence should be required to authorize 
the issuing of this writ, than is required for the issuing of a ca. sa. 
The language of the Statute, as applicable to the two writs, differs 
but slightly. In the one case, the language of the Statute requires 
the party applying for the writ, to establish the intended frauds by 
his affidavit. In the other, he is to satisfy the Court by his own and 
other evidence of its existence. Now, if this question were an open 
one, I should not hesitate for a moment to determine that, in either 
case, the contemplated fraud, with the evidence of it, must be set 
forth in the affidavit, in order that the officer or Court to whom it 
is addressed, might determine whether in fact the fraud contemplated 
by the Statute did exist? But the Supreme Court has decided that 
an affidavit for this writ, couched in the language of the Statute, is 
sufficient; and hence, that it is unnecessary to set out in the affidavit 
the evidence upon which this is founded. If this affidavit, there- 
fore, contained simply the statement, that the obligation for which 
suit was about to be brought, was incurred in fraud, it would be 
good in that particular. But it does more. It is averred that it 
was contracted in fraud, ‘“‘as above set forth.”? The circumstances 
of fraud are there set forth, though not required so to be. And 
being so set forth, it certainly becomes the duty of the Court to 
determine whether those circumstances do authorize the resort to this 
writ. The plaintiff himself has been unwilling to make the unqual- 
ified affidavit that the obligation was incurred in fraud, and hence 
has qualified it by saying that it was contracted in fraud in a par- 
ticular manner, and that manner is set out in the precipe and affida- 
vit. Now, while it is true, and the Supreme Court has so held, 
that the party may swear to a conclusion at which he has arrived, 
by a process of reasoning, and on facts known only to himself, and 
upon that affidavit obtain the writ, it is equally true that that Court 
never has held, that where he has set forth those facts and that reas- 
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oning, and on examination they are found insufficient to justify the 
conclusion, that the writ will be allowed. 

In the affidavit before us, the facts are set forth, and the conclu- 
sion sworn to in these words, ‘‘that the liability aforesaid was incur- 
red by the said Orin Lockwood in fraud of the rights of this plaintiff 
as above set forth.”” The precipe and affidavit simply set forth a 
contract by which the defendant bound himself to receive a certain 
number of fat cattle, and pay for them a certain sum of money, and 
then assign the breach that he refused to receive and pay for them. 
There is no other circumstance of fraud shown; and I must confess 
that I have been utterly unable to discover any thing in this refusal, 
and failure to pay, more fraudulent than that occurring daily and 
hourly of persons failing to pay their debts due upon notes, bonds, 
etc., when the same fall due. It is a simple failure, on the part of 
Lockwood, to comply with a written agreement into which he had 
entered, without any other circumstance of fraud. And this is, in 
reality, all that the plaintiff swears to. Nor would a prosecution 
for perjury lie against the plaintiff here, except by contradicting the 
truth of the statements contained in the body of the precipe and affi- 
davit as constituting the entire facts from which he draws his con- 
clusion. We conclude, therefore, that this affidavit is clearly insuf- 
ficient under the law of 1838, ‘‘to abolish imprisonment for debt,”’ 
to hold the defendant to bail for fraud in the contracting of the 
liability. 

The other cause assigned in this affidavit for the writ of capias is, 
that the defendant is a non-resident of the State of Ohio. 

The 15th section of the first article of the Constitution declares, 
‘¢ That no person shall be imprisoned for debt in any civil action, on 
mesue, or final process, unless in cases of frauds.”” This provision 
is contained in the Bill of Rights, and is an explicit declaration that 
the people have reserved to themselves the sacred boon of personal 
liberty, and have denied to the Government all control over their 
persons, except for the commission of crimes, and the isolated case 
of fraud in their business transactions. This declaration is regarded 
as an ample safeguard, without either legislative or judicial construc- 
tion, and admits of no such thing by either the one or the other 
departments of the Government. And I have no doubt, at all, but 
what it will be hereafter held by all the Courts, and without any 
further legislation, that every affidavit for a capias must contain 
upon its face not only the fact that the debt or demand exists, and 
its nature and amount, but also the very facts constituting the fraud 
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for which the capias is allowed. Fraud is treated both by the Leg- 
islature and the Convention as in its nature criminal. It is for this 
reason that arrests for this cause are tolerated, and it will not be 
allowed that, without a specification of the facts and proof of them, 
citizens shall be placed beyond the protection of the bill of rights 
and have their bodies incarcerated, simply because some frightened 
or hard creditor may believe that they intend to commit a fraud. 
Much less will the incarceration of a man’s body be tolerated, sim- 
ply because he does not reside in the State of Ohio. This may be 
looked upon as a most grievous misfortune, but I can hardly think it 
will very soon be adjugded to be a crime. 

The motion to discharge on common bail must prevail, and the 


defendant be discharged. 


<> ~~ 
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NEW BOOKS. 


Witis on Cincumstantiat Evipence.—An Essay on the Principles of Circumstantial 
Evidence, illustrated by numerous cases. By William Wills, Esq. From the Third 
London Edition. Philadelphia: T. & J. W. Johnson, Law Booksellers and Pub- 
lishers. 1852. 


This is a beautiful American reprint of one of the most interesting books in the 
whole circle of judicial literature. The reader, who commences its perusal, will find 
it as difficult to lay it aside, until finished, as the most devoted lover of a romance 
for, here, romance is the most exciting of realities. 


Broom’s Legat Maxims.—A Selection of Legal Maxims, classified and illustrated. 
By Herbert Broom, Esq., of the Inner Temple, Barrister at Law. Third Edition. 
Philadelphia: T. & J. W. Johnson, Law Booksellers, Publishers, and Importers, 
197 Chestnut street. 1852. 


This book has not yet enjoyed in this country the reputation which it deserves. 
Very few books ever written contain, within the same compass, so much of the dis- 
tilled and concentrated wisdom of the law. These maxims are to jurisprudence 
very much what axioms are to mathematics, the foundation and substratum of the 
whole system. While, therefore, to law students the work is invaluable, it is also 
one which the most learned may recur to with advantage. 


Roscor’s Crmmnat Evipence.—A Digest of the Law of Evidevce in Criminal Cases. 
By Henry Roscoe, Esq., of the Inner Temple, Barrister at Law. With considerable 














Toren Shee i a Oe ae ~ oe ee, ee ee ee De Pe ee 5 rd) o> wpe -) V2 
Ra see Na ade gates Me ny mk oe a : 5 es * me A Aa =¥ 4S_qtaee hoe 
ee ee x ea : —_ sa “ : ‘ a 
en wen he eg LY = ah eae a HR pian RE SR coe Lee ae . 
= Petree ee Se 
eee So 


Sai = wl : 
GREE nee oA ae areata aes sr iat nte sali aia 


EF RK oh ey 


Pe RI ee OR 


Ls 
Rr 
_- 





526 Miscellaneous. 





additions, by T. C. Granger, Esq., Barrister at Law. Fourth American, from the 
Third London Edition. With notes and references to American Decisions, and to 
the English Common Law and Ecclesiastical Reports, by George Sharswood. 
Philadelphia: T. & J. W. Johnson, Law Booksellers, No. 197 Chestnut street. 
1852. 


This book has already acquired so high a reputation, that it is only necessary to 
announce this new American Edition, got up in the best style of the celebrated pub- 
lishers, and edited, with great care and research, by a very learned and eminent 
lawyer. In its present form, there is no doubt that it is the most complete treaties 
extant, upon this branch of the Law of Evidence. 





NOTES BY STEAMBOAT CLERKS. 


A New Orleans correspondent writes to us under date of June 14th, that the 
Supreme Court of Louisiana decided, lately, in the case of Anderson v. Irwin’s 
Curator, that the Clerk of a Steamboat has no authority to bind the owners by note ; 
and that the owners, when sued on such note, may plead the prescription or limita- 
tion as you term it, to which the original debt was subject. The note in this case 
was given for balance due for stores furnished to the boat, and such debts are barred 
in one year by the Louisiana Code. 





NEW RULES OF SUPREME COURT OF UNITED STATES. 
MAY TERM, 1852. 


Rute No. 61.—When the death of a party is suggested, and the representatives of 
the deceased do not appear by the tenth day of the second term next succeeding the 
suggestion, no measures are taken by the opposite party witlin that time to compel 
their appearance, the case shall abate. 

This rule shal! apply to cases now on the docket, as well as to cases hereafter 
brought. And those now on the docket, and falling within the rule, shall abate on 
the tenth day of December, 1852, unless upon special cause shown this Court shall 


direct otherwise. 


Rue No. 62.—In cases where a writ of error is prosecuted to the Supreme Court, 
and the judgment of the inferior court is affirmed, the interest shall be calculated 
and levied from the debate of the judgment below, until the same is paid, at the same 
rate that similar judgments bear interest in the Courts of the State where such judg- 
ment is rendered. 

The same rule shall be applied to decrees for the payment of money in cases in 
chancery, unless otherwise ordered by this Court. 

This rule to take effect on the first day of December term, 1852. 


Avmrratty Ruies.— Ordered, That further proof taken in a Cireuit Court upon an 
Adwiralty appeal, shall be, by deposition, taken before some Commissioner appoiated 
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by a Circuit Court pursuant to the acts of Congress in that behalf, or before some 
officer authorized to take depositions by the 13th section of the Act of Congress of 
the 24th of September, 1789, upon an oral examination and cross-examination, unless 
the Court in which said appeal shall be pending, or one of the Judges thereof, shall, 
upon motion, allow a commission to issue to take such depositions upon written inter- 
rogatories and cross-interrogatories. When such deposition shall be taken by oral 
examination, a notification jrom the Magistrate before whom it was tuken, or from the 
Clerk of the Court in which such appeal shall be pending to the adverse party, to be 
present at the taking of the same, and to put interrogatories, if he think fit, shall be 
served on for their attendance after being notified, not Jess than twenty-four hours, 
and in addition thereto one day, Sundays exclusive, for every twenty miles travel. 

Provided, That the Court in which such appeal may be pending, or either of the 
Judges thereof, may, upon motion, increase or diminish the length of notice, above 
required. 

Ordered, That when oral evidence shall be taken down by the Clerk of the District 
Court, pursuant to the above-mentioned section of the Act of Congress, and shall be 
transmitted to the Circuit Court, the same may be used in evidence on the appeal, 
saving to each party the right to take the depositions of the same witnesses, or either 
of them, if he sheuld so elect. 





DEATH OF HENRY CLAY. ‘ 


Bar Mrrtine.—At a large meeting of the members of the Cincinnati Bar, held at 
the Court House, on the first of July, 1852, Bextamy Srorer, Esq., was appointed 
Chairman, and E. S. Harnas, Secretary. After the statement of the object of the 
meeting by the Chairman, on motion of Judge Walker, a committee of eight was 
appointed : Timothy Walker, E. S. Haines, Wm. R. Morris, Charles Fox, T. J. Galla- 
gher and Judges Carter and Key, to prepare and report resolutions, expressive of the 
feelings of the Bar on the occasion. Whereupon the following resolutions were 
reported and adopted : 

Henry Olay, the eminent lawyer, the brilliant orator, the illustrious statesman, the 
most conspicuous of Americans, and one of the most renowned of men, is dead. 

Profoundly grateful for the benefits conferred by him upon his country, and upon 
mankind, by so long, so useful, and so splendid a career of public service, almost 
without a parallel in ancient or modern times, the mewh~*s of the Cincinnati Bar 
have convened to express their sorrow at this great bereavement, and they do accord- 
ingly 

Resolve, That in the death of Henry Clay, not only the Bar, but the country and the 
world have sustained an irreparable loss ; but while man dies, greatness and goodness 
and glory lives; and the memory of Henry Clay can never perish. Our regret that 
such a man has died, is almost swallowed up in our deep joy that he has lived. 

Resolved, That a copy of these proceedings be presented to the several Courts of 
this county, by the officers of this meeting, with a request that they be entered on 
record. 

That the members of the Bar of Hamilton county will unite in any public demon- 
stration that may be determined upon by the citizens in paying respect to the memory 
of the illustrious deceased. Be.ttamy Srorer, President. 

E. 8. Hangs, Secretary. 
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LAW SCHOOL OF THE CINCINNATI COLLEGE. 


Tue Nineteenth Annual Course of Lectures before the Law School of the Cincin 
nati College, will commence on Wednesday, 20th day of October, 1852, and will 
continue to the 20th day of April, 1853. The instructors in this School are: 


CHARLES P. JAMES, 
Rights at Law, including Commercial and Real Estate law, the Domestic Relations de. 


M. H. TILDEN, 
Rights and Remedies in Equity, including Equity Jurisprudence, Practice and 
Pleading. 


M.E. CURWEN. 
Constitutional and Criminal Law; Remedies at Law and in Admiralty, including 
Pleading, Practice and Evidence. 

The course of instruction is designed to prepare students for the practice of the 
law, so that gentlemen, immediately on their graduation, can be admitted to the 
bar and enter upon the practical duties of their profession, with a sufficient 
acquaintance with all the details of business to conduct a suit from its commence- 
ment to its final decision in the Supreme Court of the United States. With this 
view, a moot court will be holden by one of the professors, once in each week, or 
oftener, at which students will be required to prepare pleadings, furnish briefs, and 
make oral arguments. Beside this, there will be daily exercise, consisting of lectures 
by the professors, and of recitations in the text-books, which are embraced in the 
course. 

No examination, and no particular course of previous study, is required for 
admission. 

The students will be expected to furnish themselves with the following text-books, 
the last editions of which are recommended :—Walker’s Introduction to American 
Law ; Kent’s Commentaries ; Blackstone’s Commentaries, of which Wendell’s edition 
is recommended ; Greenleaf on Evidence, vol. 1 ; Smith’s Mercantile Law, Holcombe 
and Gholson’s edition of which is recommended ; Gould on Pleading, and Jeremy’s 
Equity. They can have access, for the purpose of reference, to the Cincinnati Bar 
Library, free of charge, at the expense of the Faculty. 

At the close of the term, the students will be examined by a Committee of the Bar 
of Cincinnati, consisting of at least five gentlemen, and upon those whom they 
report to be qualified to practice law, the Board of Trustees will confer the degree 
of Bachelor of Laws. The requisites for admission to the Bar in Ohio are majority 
citizenship, residence for one year, good moral character, two years’ study, and an 
examination by a Committee of the Bar. By the charter of this College, that exam 
ination is dispensed with as to those who have regularly attended the full course of 
the Law Department, and have regularly studied the law for the period of fifteen 
months in addition to the time spent in the Law School. (44 Ohio Local Laws, 157.) 

The course will embrace all the usual titles and subjects of Common and Statute 
Law Equity, and Admirelty. 

The tuition fee is $60 for the term, in advance, from which terms no variation can 
be made, nor any deduction for absence, unless it is occasioned by sickness. An addi- 
tional fee of $5 is charged as a graduation fee, to all who take a degree. Gentlemen 
can not matriculate for any period short of the full term. 

Board and lodging can be had here in respectable houses at from $2.50 to $3 per 
week. 

Any additional information, in regard to the school, will be cheerfully given, upon 
application, to either of the Professors at Cincinnati. 








